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Decisi‘on No. 41589 l N ﬂ[@gﬂj:‘i

BEFORE THE PUBLIC UTILITIEZES COMMISSION CF THE S})r'l'.:. OF/GKLIFORNIA
\
Ia the Matter of the Application of )
HART N. COCX for a certificase of )
oublic convenience ond necessity %o )
operate as a highway common carrier ) Application No, 28683
wetween Stockton and Modesto, on the)
one hand, and Pincerest, Jackson and)
certain intermediate points, on the %
)
-)
)
)
)

other.

In the Matter of the Application of
G. W. SUNDEORG, for removal of limi
tations in his operatiVu rights
between Sonora on the onc hand and
Pinecrcest on the other hand.

ation No. 29217

hopiiention No,

e ——

Spurpeon Asvakian for applicant.

Douglns rrookmen for Sierra Rallroad Compa ny, and . Y, Sundborg
in propria peroonw protestants.

J. C. Sommers for tookton Chamber of Commerce, intercsted party.

hpplicatior Nu, 29217

Rohert S. Crossliand for applicant.
Smurpeon avarian ror Hart N. Cook, protestant.

By his application, 25 amended (Application‘No, 28683),
Hort N, Cook seeks ¢ certificate of public convenience and necessity
authorizing operations as a highway common carrier for the tranépor-
tation of property other then lumber, liv¢stbck and household goods
(1) between Modestc, on the one nand, and‘Kn;ghts Ferry, Jameétowh,
Sonora, Standard, Tuolumne, Soulsbyville, Strawberry, Pincerest and -
intermediate points, on the other hand, and (2) between all inter-

mediate points hetween Knights Ferry and Pinecrest, inclusive.

By &Lpplication No. 29217, C. V. Sundborg, doing busine

as Sundborg Freight Line, seeks an order removing certain seasonal




B:LM A, 286@ &. 29217

and weight restrictions contained in a certificate of public conven-
ience and necessisy granted by Decision No. 20573, dated'Decembér
13, 1928, in Application Yo. 14785,‘authorizing him to operéte és a
common carrier of freight bYetween Sonora and Pinecrest_and intef—

mediate poinvs.

Public hearings.in application No. 28623 were held before |
Examiner Pradshaw at Stockton, Modesto and So;ora. A public hearing
was had in Application No. 29217 before Commissioner Potter and |
Sxaminer Pradshaw at Sonora. Inasmuch 25 bhoth applications prescnt
for consideration questions concerzning operations for the transporta-
tion of certain local traffic between Sonora and Pinecrest and
intermeciate points, the two proceedings will bde disposed of in a

single opinion and order.

Application No. 28683

éook pronoses to operate a daily service throughout the
vear. If granted common carrier operating rights, he also contemplates
taking steps to estadlish through rates with connecting carriers at
Nodesto. Shipments from consignors in Modesto are to be picked up

before 5:00 p.m. Freight from other points of origin, such as in the

San Francisco Bay area, would be picked up each night at the several

carriers' depots. It is proposed to cccomplish deliveries at the

various points to be served during the following morning.

This cpplicant testified thet the communities 2long the
proposed route have no direct common corrier service from ¥odesto or
the San Francisco Bay area. A4lthough shipments destined to Sbnora,

Standard and Tuolumne may be tendered to Southern Pacific Company,

it 1s elleged thet the ggrvice INVOLVES 4 LTansfer to the Steres
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Reilroad Compeny at Ookdale. A common carrier operation is conducted
Wy G. Y. Sundborg (the applicant in Applicotion No. 29217) hetween

Sonora and Pinecrest under a limited se2asonal certificate.

Lecording to the testimony, Cook has received numerous
requests to transport shipments between the.points involved. A
number of contracts with shippers znd consignees have been ehtéred
into since &pril, 1943, at which time he purchased his present
trucking business from snother operator. It is contended that
contract corrier operations do not adequateoly meet transportation

demands.

Several shippers at Modesto testified in support of the
proposed common carrier service. It appears thet Cook's service as a
contract carrier has been satisfactory to shippers having contracts
with him, but they claim that thoey are prevented from déing'the
service for shipments on which they desire that the charges bve
collected at dest ingtion. A rmamber of shippors who do not have
contracts with this ppllcant testificd that they desired to avail
themselves of the proposed service. They contended that their
busincss along the proposed route c¢an be oxpdnded if a direot common

carrier service 1s established.

The secretary-monager of the odesto Chamber of Commerce
testified that that orgsnization's board of direcﬁors-adopted a
resolution in supﬁort of *he applieation. He stated that the
following reasons, among others, prompted the Board's action:

(1) The absence of direet common carrier service
to the territory involved.

(2) Shippers cre hompercd in distributing into
the area. :
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Wholesalers are at 2 competitive disadvantage
with those located at Stockton due to the
difference in.available service.

(4) The establishment of the proposed service

- would increase the volume of business from:
Modesto to points along the proposed route.

The agent of Valley Express Co. at Modesto gaveutestimony
indicating that thet cerrler recelves numerous shipments from points,
such as San Francisco arnd Oakland, destined to communities slong the
sroposed route; that there is no common carrier at Modesto to which
such shiprments can be delivered; and that, unless the shipper or
consignee has a contract with Cook,_it 1is necessary to re-forward
shipmeonts to Stockton for transportdtion beyond by the Sierra Railroad

Conmpany, thus resulting in delays.

A nunmber of operators of summer and winter resorts east
of Sonora testlified that the present common carricr scrvice is
unsatisfactory, principally due to delays cneountered in\reshipping
a2t Soncra; that a direct common carrier service from Modesto through-
out the year would be very advantageous; and that to the extent that
they had patronized Cock as a contract carrier his service had‘been‘

found to be very reliadle.

An automobile parts dealer in Scnera claimed that the
present service accorded shipments from the San Francisco Bay area
is unsatisfactory due to the elapsed time they are in transit, but
that the service rendered by Sundborg from Scnora to\Pinecrest and
intermediste points hos been satisfactory for transpcrting'small
packzges. Two shippears =t Scnora, onc cngaged in Selliﬁg beverages
and the other shipping =mille a2nd Ice, asserted that the proposed
service to Pinecrest and intermediate -points —ould be vary désirablé

in effecting prompt deliveries on days that their own trucks are not
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operated. Another shipper, dealing in ice, frozen foods and meat

2t Sonora, stated thot the proposed service to points located east

of Scrore 1s necessary, largely because the existing common carrler

does not operate a closed truck, such as applicant Cook proposes

to use. Cook testified that in his present operations he transported
from Sonora to points cast thereof during Jermery and June, 1947, =

claimed to be typical winter and summer months — 4,100 and 10,519

rounds of freight, respectively.

G. . Sundborg, the applicant in Applicatipn No. 29217,

protested the granting of the zpplicetion insofar as authority is
sought to trdnsport ldeal shipments between Sonora and Pinecrest

and intcrmediatg points. The certificate of publie conven;ence\and
necessity under which he operates between these points authoriies
operations "from June lst to QOctober lst, cpproximately," of each
year, subject to the condition that he "shall carry ho single package
weighing less than 100 pounds from any once consignor to any ¢one

consignee."

Protestant stated that he renders a daily service and,
when shipments are tendered, also operates during menths other than
those specificd in his certificate. He testified that, with the
exception of one occasion during the war when he had diffieculty in
obtaining repair parts, he has at all times transperted in an expedi-
tious ménner freight of every deseription offered, even though
consisting of single pockages welghing less than 100 pounds. Six
witnesses vwho ship or receive frelghtlwhich meves between tge peints
in question testified thet Sundborg has performed considerable‘hauling
for them; that his service has alwoys been satisfactory and depéndable;
and that they require the continuance of the type of service he is

rendering.

(1) Sierra Railroad Company also appeared as a protestant but withdrew
its opposition following the filing of an amendment to the applica-
tion elimingting a proposal to operate between Stockton and Sonpra.

-5 -
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Application No, 29217

| Ls hereinabove stated, the certificate of public conven-
fence and necessity granted tc-Sundborg in 1928 restricted operations
Lo the period from June 1st to Octoder 1st, approximately, of each:
and provided that no single package weighing less than 100 pounds
shall be transperted from any one consigno; to any oﬁe consignee.
The removal of these restrictions is socught as the mcsns of éecuring'
cperative rights which will be in conforaity with the operations . this
applicant has conducted between Sonora and Pinecrest.and intefmediate

points in the past.

Sundborg testified that operations were commenced in 1921
and that in 1928 he filed an application for and obtaihed’a certifi-
cate of public convenience and necessity. He claims that as the
roads werc not then open during the winter the purpose of the seasonal
restriction was to protect him from being required td operate during
pericds other than the summer season. The witness declared-that'he |
nad been of the opinion that the restriction did not preclude any

off-season operations in which he might desire to cngage.

&pplicant also testified that the weight restriction was

agreed to, beceuse he did not desire to interferc with the business
then conducted by one C. F, Whipple who operated a stagc‘line‘between
Soncra and Pinecrest and in connection therewith transported small
packeges. He stated that it had been his belief that this restriction
w2s no longer‘in cffect because “hipple and a persen to whom his
operative right was transferred discontinued operations a pumﬁer of

years age.

\

As 2 further explanation for not observing the limitations

impesed by his certificcte,rapplicant esserts that the 2ttorney who

-6 -




BiaM 4. 28683 | 4. 20217

]

represented him in the prior proceedings is now deceased; that he has
nover been abdle to obtain such of his'papefs, including a copy of
the certificate, as were in the attorney's possession; and thet he

hes net scen 2 cony of his certificate for many years.

In 2ddition to his freight operatiasns, this applicant
transports under contract United States mall in the some general
territory. During four months of the year commencing in June he
picks up mail along his route, lesving Pinecrest about 7:00 a.m. and
arriving at Scnora between 8:00 and 9:00 in the morning. In doing
$0, he 21so rceeives orders for wvarlous Supplies to be shibbed from
Sonora. Upon his arrival 2% Sonora the orders are delivcred to
business houses by his wife or son. After the mail for points zlong
the route is loaded on his truck, Sundborg picks up the shipments
covered by the order:s brought in earlier in the morning and departs
from Scnora for Pinecrest and intermediate points between 11:00 2.m.
and 12:00 noon. During the balance of the year he docs not make the
morning trip to Sonora, but leaves that point about 11:00 AaMay
aperating deily as far as Long Rarn and to Pinecerest if shipments
ere cffered. Shipments are picked up in Sonora pursuant'to,telephone

requests received between 9:00 a.m. and 10:00 a.m.

Applicant contends that he performs a necessary transpor-
tation service; that he accepted his present mail contraci at a |
reduced rate of compensation on the belief that he possessed unre-
stricted common carrier operating rights; and that ahy 1oss of revenue,
due to the discontimuance of either (a) the hauling of single paékages
weighing less than 100 pounds or (b) operations‘during months other |
than June through September, would jeopardize his ability to continﬁe

in business.
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& summary of applicant's results of operations during

years 1940 to 1947, inclusive, as indicated by his annual reborté;

4
1943
1044
1945
1946 (b)
1647 (b)

(a)=Expenses d¢ not include amounts
during 1942
excecding Séo 00 were included.

llowing tabulation:

Zevenue
654,87
443.33
920.76

1, 106.0%

1 038 60

1 /9.)051

-.961 g0

2,959.39

$

1943

and 1946

Mail
Revenue
1,575.00
1, 1575.00
2 260 09
2 720 44
2 720 45

,720 Q0

Total
Revenues

Expenses
(a)

Income

$ 2,229.87

2 018 3
3 '180. g
826 49
759 14

4 513.,1

1,61.80
2,959.39

$

957 .40

$ 1,272.47

1 324 a3
1 948 16
2 428 70
2 044.77;
845 18
134 98
1 132 Q7

for salaries or labor, except
when labor or office charges not

which now amounts
Expcnoos

(b) ¥ail revenue,

to adbout $2,400.00 per year, not
reported. é

include voth freight and mall opc*ations.
According to 2 balance sheedt attached to the application,
applicant's assets consisting of cash ($220.51), depreciated carrier
operating property ($52,619.30) and a residence ($5,000.00) amount to
37 ,837 081.

equipment obliratlons (£724.32) are reported as amounting to $741.37.

Liabilities consisting of accrued taxes ($17.05) and

The chairman of the Industrial Committee, Tuolumne County |
Chamber of Commerce, presented testimony on behalf of applicant. He
stated that many members of his organization ship between Sonora and
Pinecrest and intermediate points, have used Sundborg's service and
o far as he has been able to ascertain found the service to be
satisfactory. The witness also testified that from his own experienca
in patronizing this applicant since 1923 the service has always ‘been
satisfactory. While most of the shipments move during the summer,
it was asserted that applicant's service is necesssry at other periods |
of the year; and that it is desired %o have avallable throughout the

year the same carrier for the handling of shipments weighing less
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than 100 pounds as well as those of greater weight. Sundborg's
service was characterized as a "personal'" service which no one else

is prepzred to undertake.

Four shippers at Sonora declared that applicant's service
has been satisfactory and is necesséry th;oughout the year as well
as for small shipments. Two of these witnesses indicated that the
service 1s utilized because 4Lt was either not economical to use
thelr own trucks during winter months or shipmenxs.are sometimes
made on days their trucks are not operated. Another stated that it
would be necessary to meke deliveries himself i1f applicént‘did not}

handle small shipments.

”

Two operators of resorts at or near Long Barn stressed
the persohal nature of Sundborg's scrvice in receiving orders and
delivering small shipments during both sumzer and winter months.
They urged thet the service be continﬁed;- It was stipulatéd that
three others, two loceted at Twain Harte and one at Confidence, would

)

give similar testimony.

The granting of the application is opposed by Hart N."
Cook, applicent in &pplication No. 28683. Howevér, he does not object
to the removal of the restrictions imposcd by Decision No. 20573,
Supra, provided that in deciding his application for a certificate
of public convenience and necessity, now rending, the Comhission
authorizes him to transport local traffic:between Sonora and Pineérest
and intermedicte points. It is this protestant's view thet the volume
of aveilable local traffic 1s sufficlent to permit both carriers to

cperate successfully without infringing upen each other's business.

He contends that as between the applicanfs he should be given prefer-

ence due to the earlier filing of his application. The question is

-9 -
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also raised as to Sundborg's fitness to hold common carricer operating"
authority by reasen cf his failure to observe the restrictions, the

removal of which is now sought.

Conelusions

The evidence is convincing that there is a need for high-
Wiy common carrier operations between Modesto and the points applicant

Cook seeks to serve.

The principal question which\aiises in connection with
these proceedings is whether both applicants should be authorized
to transport local shipments between Sonora and Pimeerest and Iinter-
mediate points without any restrictions or limitations, qnd ir got,

to which applicant, if any, such authority should be grented.

It 1s cleor that Cundborg performs & necessary service
of a typé which is responsive to the locgl requirements of the
territory in which he operates. Moreovcr, it does not zppezr thet
Cook is prepared to render a similar service under his proposédf
method of operation. His trucks are scheduled to srrive at'énd
depart from Sonora enroute to Pincerest at 8:00 2.m. — undoubtedly

too early to receive shipments which zre now transported by Sundborg.

A considerable portion of the traffic heretofore trans-
ported bty Sundborg is of a different nature than thét.whiCh-Cook
might reasonably be expected to haul underiordinary conditions.
Hovever, we arc satisfied that any substantial diminution in the
revenues recelved by Sundborg would tend to jeopardize his ability -

to continue operations..

‘Under the circumstances, it is our view that the seasonal
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and weight restrictions in the certificete previously granted to
Sundborg should be removed. e further conelude that cny certificate
of puﬁlic convenicnee and necessity granted to Cook should exclude -
authority to transport local shipments moving between Sonbra ond
Pinecrest and ihtermediate points other than when téndered.or'
received for transpoftation‘at 2 regularly established dépotvof

another common carrier at Sonora.

Permission to transport shipments frbm common carrier
depots in Sonora should be granted to applicant Cook, beczuse the
record in Application No. 28683 d;séloses that coﬁsiderablevdissatis--"
faction h2s ariser in the past in reshipping freight af Sonora,‘ Such
cuthority, however, should net dbe construed as perhitting the estab-
lishment of any through route or joint or other rate arrangemeﬁt
as to which the express approval of the Commission is‘reqﬁired‘vnder

the provisions of Section'50—3/4 (c) of the Fublic Utilities Act. -

The Commissinn's action in removing the restriétions 
embodied in Decision No. 20573, supra, should not be regarded as
cendoning Sundberg's failure to observe the terms of his operative
right. He is admonished to forthwitk and in the future comply with
all of the applicable provisions of the statutes administered by

the Commission and of its rules and regulations thereunderf

Findings

Upon consideration of all of the facts and circﬁmstéﬁces‘:‘
of record in these proceedings, the Commission is of the opinion'énd'“

finds:

L. That public convenience and necessi%y require the

establishment and operation by Hert N. Cook of a highway common
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carrier service for the transportation of pébperty'other than 1umber,j
livestock and household goods, as proposed in Application No, 28683,
s amencded, excluding the transportation of local shipments between

Soneora and Pinecrest and intermediate points when not tendered or

received at depots of other common carriers in Sornora.

2. That public convenience and necessity require the
operation by G. . Sundborg of a highway common carrier‘sefvice_for
the transportation of freight between Sonora and Pinecrest and inter-
mediate points and that the seasonal and weigat 1imitation§ imposed

by Decision No. 20573, supra, should be removed,

Hort N. Cook i35 nheredby placed on notice that operative
rights, as such, do not constitute a class of property which may be
capitalized or used as an element of value in rate fixing for any
amount of money in cexcess of that originally paid to ihe Sté.te as
the consideration for the grant of such rights. Aside from the1r
purely permissive aspect, they extend to the holder a full'ér pértial‘
monopoly of a class of business over a particular route. This mono-
roly feature may be changed ¢or destroyed at any time by'the State,
which Is not in any respect limited to the number of rights which :

4
V

may be given.

Public hearings having bheen héd.and‘the Commission, upon
the evidence rcceived, having found that public convenience snd

necessity so require,

IT IS ORDERED:

1. That a certificate of public convenicnce znd necessity
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be apdiit is hercby granted to Hart N. Cook, authorizing the establish—-
' ment and operation of & sorvice as a nighwey common carricr, as
Zefined In Section 2-3/4 of the Public Utilities Act, for the trans-
rortation of property othér than lumﬁer, livestock and household

£oods (a) between Modesto, on the one hand, and Knights Ferry,.‘
Jaméstown, SOnora,jStandérd, Tuolﬁmne, Soulsbyville, Strawberry,
Pincerest ond intermediete points, on the other hend, and (b) between
all Intermediate pointé bctﬁeen Knights Ferry and Pinecrest, inclusive,
other than betwecen Sonora and Pineerest and intermediatg points via
Twain Harte, Long Earn or Strawbcr;y, unless said property-is.tendéred
or reeceived for transportation at %he regul§rly estahlished depot‘bf

a common carrier other thzn Hart N. Cook at Sonora.

2. That in providing service pursuant to the certificate
herein granted, Eart N. Cook shall comply with and observe the

following scrvice regulations:

(2) A&pplicont shall file 2 written acceptance
ol the certificate herein granted within a
period of not to oxceed 3C days from the
effective date hereof.

Applicant shall commence the service herein
authorizoed within a peried of not exceeding

60 days from the effective date horeof and
shall comply with the provisions of General
Order No. 80 and Part IV of General Order
No..93-4 by filing, in triplicate, and con-
currently making effective, arpropriate tariffs
and time schedules on not less than § days!
notice to the Commission and the public.

Subjieet to the authority of the Commission

o change or modify it by further order,

applicant shall conduet operations pursuant

10 the certificate herein granted over ond
- along the following route:

Between Modesto and Oakdzle via county
road through Riverbank; between Oakdale
and Sonora via California Highway 120;
between Sonora and Strawberry via Calif-
ornia Highway 108, including connecting
roads to Standard, Tuolumne, .Soulsbyville
and Pinecrest, : .

« 13 -
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3. Thet the declaratory paragraph of the order in
Decision No. 20572, dated Deceember 13, 1928, in “pplic tion No. 147u5,

reading 2s follows:

"THE RAILROAD COMMISSION OF THE STATE OF CALIFORNIA
HEREZY DECLARES that public convenlence and necessity
rcqui“e the operation by CG. W. Sundborg from June
1st to October lst, approximately, of an automobile.
truck-line os a common carrier of freight between
Sonora and Pinecrest, and intermediate points via
Twain Herte, Long Barn and Strawberry, provided
however, thut 52 id applicant shall carry no single
package wc*ghing less than 100 pounds from any. one
consignor to any one consignee to and from any point
on his proposed route now served by C. F. Whipple,™

be and it is hereby zmended to read-as follows:

"THE RAILROAD COI'ISSION OF THE ST.TE OF CALIFORKIA
HEREEY DECLLRES that public convenience and necessity
require the operation by G. W. Sundborg of an auto-
mobile truck-line as & common carrier of freight
between Senora and Pineerest, 2nd intermediate points
via Twain Harte, Long Parn and Strawberry."

4. That in providing service pursuant to the amended
certificate herecin grented, G. ". Sundborg shall conmply With and

observe the following service regulations:

C Lpplicont shall file a written acceptance
of the amended certificate herein granted
withinaperiod of not te exceed 20 doys f{rom
the effective date hercof.

Aopnlicont shall comply with the provisions
ol General Order Ne. 80 and Part IV of
General Order No. 93-4 within 2 pn“iod of
not to cxececed 30 days from the cffective
date hereof by filing, in triplicate and
concurrently making effective, appropriate
uariffs and time schedules on not less than

5 days! o*ice to the Commissxon and the
public.
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The effective date of thls order shall be 20 days from “

the date hercof..

Dated at__<wec ﬁme y. California, this /f -
day of 277&7;. , 1948,




