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Decision Mo. 41597
BEFCRE THE FUSLIC UTILITILS COIGIZSSION

In the Matter of the establishment

of rates, rules and regulations for

the transportation of oroperty by

common carrierc as defined in the Cace Vo, 4245
Public Utilities act and higaway car-

riers as defined in the Highway Car-

riers' Act. ‘

Appearances

Willard S. Jomnsen, for Hills Transportation Co.
petitioner. .

Garrett lcEnerney II, for Hearst Publishing Co.,
Inc., intervencr in support of
petitioner.

J. li. Souby, Jr., for The Atchison, Topeka and
Santa Fe Railway Company, and Williem
Meinnhold, for Southera Pacific Com=
pany, protestants.

SUPPLEMENTAL ORINION

Minimum rates, rules and regulations establiched for line-
haul transportation of gemeral coumodities fhroughout the State by‘
radial highvay common and highway contract carriers are set forth .
in Highway Carriers' Tariff No. 2 (Appendix "D" of Decision No.
31605, as amended, in this proceeding). Uhder‘the'provisionS‘of
the tariff, the transportation“of "pewspapers (not scrap or.waste)"
is exerpt {rom the established minimum rates, By petition, Hills
Transportation Co. seeks interpretation of “nese provisions to the
effect that straight'shipments of ."The Comic Werlkly" aﬁd "The American .
Teekly" sections of the San Francisco and the Los Angeles Examiners
are shipménts of newspapers within the meaning of the afcreséid;

exemption, Should such an interpretation be deemed improper, peti-

tloner seexss specific exeuption of the newspaper scctions in ques-

tion.

4 public hearing was had at San Francisco before Exsminer
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The San Francisco and the Los Angeles Examiners are daily

newspapers. The record shows that their Sunday issues are comprised
of a number of different sections including "The Comic Weekly" and
"The American Weekly." Most of the sections are printed in the
respective plants. Bowever, the "American Weekly" section for both
‘ newapapcrs is printed in the San Francisco plant . and the "Comic
Weekly" section is printed in the Los Angeles plant. The printing
of these sections is usually completed seven to cight days prilor to
the publication date of the Sunday newspapers of which they are to
become a part. Petitioner transports them between Los Angeles and
San Francisco. The northbound and southbound movements average 60
and 69 tons per weck, respcctzvely.

A witness for netitionor tostified that he had partici--
pated in the negotiation of the contract under which the transpor-
tation service in question has been performed. He sald that after
careful considefation of the character of the scctions, the pro-
viéions of - Highway Carriers5 Tariff No. 2, supra, and the definitions
of the terms "newspaper" and "news," it was concluded by those éon—
cerned that transportation of the~sections separately from the
complete newspaper was exempt from the established minimum rates.

The witness asserted that he had reviewed the matter and
that he was stiil of the opinion that the minimum rates are not
applicable to the transportation involved. He urged that the term
"newspapers" used in the exemption provision has the effoct of
exempting all pubdblications that possess the contents and charécter-
istics of a newspaper. The witnescs contended-that chponent pa:fs

of newspapcrs which posscss such characteristics are newspapers
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within thg zeaning of the cxemption from the moment they are pub-
lished. He asserted that transpertation of any component part
separately from the newspaper of vhich it is to become a part does
~ob change the character of the component part and reomove it from
tne scope of the aforesald exemption provisions. The witness urgcd
taat the scetions in qucgtion contain coamont, news utories,
articles dealing with currcnt avents and other matters of seneral
;nvurcﬂt, comie S and paid advertising, and that they therefore.
eparately possess thc .characteristics of ‘a newspaper. He asserted

that his basiec wviews flnd sopport in 2 roecnt decision of the  U,S.

istrict Court of New Jersey in Fro ‘dlﬂﬂ’" Express, Inc. vs. Mirror.

Transportatici Company, TInc. (71 Fe dk‘nl supp. 991) involving trans-

rortation of comic uscetions similar to that involved here. In any
event, he said, iT It was not intended to excpt the séctions in .
question.from the @inimun rates, the'tariff provisions are ambiguous
and uncertain because they Tail elearly to CXPress that intent.

The trafflec manager of the San rrancisco mxaminer tcsti-‘
fied that the scparate‘sections comprising'the Sunday issues are
sssembled into'57unit waleh 1s regularly 5014 o the public aé a
éomplete newspaper. He asserted that the "Comic" and "American"
sectlions are regﬁlar‘gcoﬁponent parts: ofvsucn issues. The witnessr
introduced in evidernce éopies of typi:gl Sunday issues of hoth
papers, He pointed out that the newspdﬁébhmasthéads and publication
datcs appeared on all sections comﬁrising éhe newspapers and-that

the "Corle" and "American" sections were specifically designated in

the mastheads as sections of the newspapers in question, The mast-

heads, dates and designatlions, he suid, were printed at the same
time as the sections themselves. The witness corroborated other
testimony to the ¢ffect that in addition to the comic¢ material and

other matters of general reader interest, the sections contained
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illustrated news and editorial comment.

| ‘The traffic manager asserfed'that the transportation
characteristics of’the two sections are similar to those of news-
papers. FHe said that the sections are printed on the same basic
stock as that used for the other Sunday sections and for the week-
day issues. The witness maintained that preparation of the Eec-‘
tiens for shipment, and the density and damage risk are no differA
ent than for newspapers. He alleged that the value per 100 pounds
compared favorably with that of newspapers.

Counsel for the Santa Fe and Southern Pacific railroads
objected to petitioner's proposals. They contended that the
existing exemption was intended to cover public distribution of
newspapers and they requested that in reaching a conclusion in
this matter the Commissmon review the evidence on which the ex-
emption was based. They urged that, in the event the tariff pro-
visions are considered ambiguous, they should be amended to exempt
frem the minimum rates only complete newspapers in accordance with
the purpose of the exemption.

Petitioner introduced considerable evidence fo|show

that "The American Weekly"_and "The Comic Weekly" sections of the

Sunday issues of the Los Angeles and San Francisco Examiners

possess in and of themselves certain characterisfics of news?
papers. The evidence, however, also shows that the different
sections of the Sunday issues of the newspapers in question are
assembled into a unit which is regularly offered and sold to the
public as a complete newspaper. Exhibita of record and evidence

relative thereto further show that the "American" and "Comic"
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are specifically designated in the mastheads appearing thereon

¢ sectlons of particular issues of the two newspapers, and that

the sections are not séparately s0ld to the public. The exenp-
tion provision in Highway Carriers' Tariff No. 2 involved herein
reads: "Newspapers (not serap or waste)." It is well establishedf'
that for transportation rate purposes the terms used ih tariffs
must be taken in the sense in which they are generally understood
and accepted commercially. On this basis, the evidence of re¢ord
indicates that the "American" and "Comic" sections are-recognizédi

as newspaper sections or coaponent parts of newspapers, and that

Vg verm "newspapers” 15 recognized as indicating aomplate nave.
papers as distributed to tho public. IMoreover, Decisio‘ns Nos. '
31606 and 33559 ih this procecding show that the oxomption of
newspapers was intended to cover ‘che specialized transportation
involved in dlstribution of complete neQSpapers:NOthiﬁs in that
record indicates that the exemption was intended to cover sec-
tions or component parts of newspapers when shipped separately.
Friedman's Bxnress. Tne, vs. Mirror Transwortation
Company, Incg,‘supra, cited by petitioner was an action to en-
join defendants from transporting "comlc newspaper supplements"
~in Interstate commerce without a certificate of pubiic conven-
ience and necessity. The action involved Section‘203(b) of the
Interstate Commerce Act which provides that the certificating
provisions of the act do not apply to "motor vehicles used ex-
clusively in the distridbution of newspapers.“ According_to'the
Court, it had to determine the intent of Congress when it
enacted the exemption provision in question. No tariff‘pro-

visions were involved. The Court held that a comic supplement
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designed as a part of a newspaper is a "newspaper" within the statu-

tory exemptlon there in issue, notwithstanding that such comic sup-
rlement has not yet beqn joined with other component parts ofithe
newspaper. It will be noted'that the Court ihdicated that the comic
supplement involved and the other newspaper séctibns are "component
parts of the newspaper."” The conclusion of the Court is not conQ
trolling in the circumstances here.

With respect to petitioner’s alternafive request for specif-
ic exemption of the newspaper sections in question, the evidence of -
record shows that the transportation involved 1ls performed from a
newspaper plant in one city to one in another city where the sectlons
transported are assembled with others into complete Sunday newspaperse
It has not been shown that the established minimum'rates are 1mproper
for such transportafion, nor that it involvés circumstances and‘cone
ditions substantially similar to those attending the distribution of
newspapers. Petitlioner's alternativé request will be deh;ed. ‘Author-‘
ity to charge less than the estadblished minimum rates as provided for
in Section 11 of the Highway Carriers' Act was not sought here.

Upon consideration of all of the facts and'cirCumgténces‘qf
record, we are of the opinion and hereby find that "Thé American
Weekly" and "The Comic Weekly" sections of the Los Angeies‘and San
Francisco Examiners, when transported separately from the complete
newspapers of which they are component parts,‘are not newspapers with-
in the meaning of the exemption provided by'Item'No. 40 seriles of
Highway Carrie}s' Tariff No. 2; and that the specific exemption of

such sections sought herein has not been Justified.'
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Based upon the evidence of record and the conclusions
and findings set forth in the preceding opinioﬁ, |

IT IS HEREBY ORDERED that the petitions of Hills
Transnortation Co. filed July .3, 1947, and of Hearst Publishing
Company, Inc. filed February 9, 1948, be and they are hereby
denled,

The effective date of this order shall be twenty (20)

days from the date hereof. 5
Dated at San Francisco, California, this é day of
May, 19)"'8 .




