BLFORE TEE PUBLIC UTILITIES COILISSION OF THE STATE OF CALIFURANIA
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Case No. 4585

weriiA STRIET WATER COLIPANY, a
corporation, Co&u¢a1nant vs

PaRX WATER CONPANY, a corporatlon,
D‘.n- er\dantv

e Nt e e

C. F. Culver, for Complainant;
Paul Overton, for Defendant.

CPINION ON REMIARING

| The Commission in its Decision No. 40928 issued November 12,
L1947, ordered Park Water Company, defendant hercin, to cease and
deulot from the sale una distribution of water within Tract No.: 13091
Lou Angeles County, said tract being within the certificated area of
Clara Street Waver Company, complainant herein.

Defendant filed a petition for rehearing, alleging:

(a) that the Commission is:without Jurisdiction to make and enforce
said order because the defendant has the right, under Section 50(a) of
the Public Utilities Act, to extend into said tract since it is con-
tiguous to defendant's system and ‘has never been served by any other
public utility of like character; (b) that under Section 50(b) of saig
Acﬁ, defendant is not required to secure a certificate under the facts
established by the record in this proceeding; (¢) that no showing
of?convenience and necessity is required of defendant as a condition
to service of waﬁer to and in the tract; (d) that dxnplainant has no
exclusive right to serve water to and in said tract; (e) that water
sérvice by defendant in and te said tract does not preclude complainant
from und -ertaking similar service; (f & g) zhaf defendant's property
is taken without due process of law; and defendant is denied equal

‘rotection of the laws guaranteed to Lt by the Fourteenth Amendment to
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the Constitution of the United States; and (h) that irreparable
injury and damage has occurred to said defendant by reason of said
Jommission's decision and order.
The Commission considered the petition and granted defendant
% rehearing in the proceeding, which was held before Examiner Stava,
a Los angeles. | | |
| The faets developed in the original hearing are briefly as
follows: Complainunt is engaged in the business of distributing and
selling water for domestic use within a certificated territory having
an arca of 310 acres, ncar the town of Downcy, Los Angeles Counfy.{
Qéfendant also is engaged in selling and distr ibuting water and opcr—
ates within a 760-acre cortificatcd territory, which adjoins complaxn-
ant's servicc arca for approximately 3,000 feet along the common\‘
boundary, Paramount Boulevard. Both service areas'arc vartially sub-
livided, ang cach contains unsubdivided parcels of land wifhin which
water distribution facilities have not yct been installed. One of -
rcels, consisting of 184 acres is located within éomplainant's
territory and fronts on Paramount Boulevard. It is owned and wes
cubdivided as Tract No. 13091 ty §. V. Hunsaker, a realtor and develbﬁr
of lard. He refused the offer of complainant o install distribution
maing and serve the tract, dut contracﬁed with Los Angeles Deédmposed
Sranite Company, a corporation, to install therein the necessary water
pine lines, sald company being owned and. operated by the same interests
as’ defendant.  MNr. Runsaker desired defendant to supply water sef&ide
oﬁ.the tract and had a conncetion made to its facilities when the pipe
installation was completed. He is the owner of the pipe system in the
tract but is willing to sell it %o dcfcndant, and defendant is ready
and willing to acquire the system and ovorate it in connection with'its
pronertics across Paramount Boulevard.

Mr. H. H. Wheeler, president of defendant, was not adble to

‘¢ present at the original hearinﬁ out testified at the rqhaaring Qf
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the matter. In coancetion with defendant's extension policy,’Mr.
Wheoler stated new mains were installed in undeveloped territory in
order to keep akead of the service demand and provide water to rgSi-
fénts within its certificated arca who arc unable to advance the
necessary funds to finance the extensions.' Ih order to scrve a group
of people living at and near the end of Leeds Street, approximately. ‘
LOO feet casterly of Paramount Boulevard, defendant during March, 1947,
extended ¢ mile of six- and eight-inch cast iron moin westerly along
Imperial Highway from its Well No. 1A. These people were being in-
adequately served by a loenl recident upon, an accommodation basis and
together with the Comuission's representatives, had as&ed dcfeﬁdant
0 serve this ared. At a later date Well Mo. 1B was drilled in said
arca and thc old mains wore replaccd with new cast iron pipes. At
irst, only four consumers were served, but at presont some 24 are
furnished water from and clony this cxtension. In March, 1947 a
further extension of six-inch cast iron main was rade for the AOO'
féct westerly along Leeds Strect to Paramount Boulevard and thence
northerly along scid boulevard for 1,800 foet to Orange Street. This
ite the southerly boundary of Tract No. l309l;

:re Vheeler stated that this installation was made in responsc to a
request for wafer scrvice by residents along Paramount Boulevard and
at and near its intersection with Qrange Strect; and included also
ir. Runszker's request to cerve his rogerty. At this tine there are
orly seven CUSLONCTS being served from the extension, four being loca-
té& on Leeds Strect and three on Paramount Boﬁlevard, one of these
latter being the service to Tract No. 13091. There are five other resi-
dents along the line that desire service in the futﬁrc; and they have
given a right of way for the extension through their\property in order
to have water available when theilr individual welis failed to supply
their rospective premises. Iir. Wheelor further statedVﬁhat ﬁheée exé
rensions exceeded the allowance of 100 feet of main pchCOnsumer
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previded by defendant's rules governing extensions, which rules arec
claimed to be permicsive orly; and that the entire cxtension was
nade in the normal course of business to: first, supoly the inade-
| served territory in and in the vieinity of the éasterly end
secondly, to meet the request for serviee aiong

Paramount Boulevard and Orange Street; and lastly, to providc a main
Tor circulation purposes

Mr. Whecler, who is also president of Los Angecles Decomposed
oranite Company, testified that an agreement had been entered into
°y and between his company and Mr. Hunsaker, providing for development
and improvement of the tract. This agreoment covered the grading of

sircets, construction of curbs mutters, installing sewers and cast

iron water mains. He stated that defendant was not mentioncd in said

agreement.

M, Wheeler othtgd further that defendant was supplylng water
service to several conuumcrg located within complainant's certlflcatud
territory, but no obgectlon was ever made to this uerv1cg. However,
he admirted ‘that these consumers were located at a considerable'dis-
téncz fron. complainant's water mains but werc in the immediate vicinity‘

defendant's pipe lines. He further stated that Dovmey County Water
District, a publicly-owned and operated wtility, had installed its maids
within a subdivision adjoining Tract Yo. 13091, but complaihant‘had
nade 1o objecticn to the inveasion of its tcrritory by that utility.
He felt that complainant was not consistent inm its objections to in-
vasion of its territory. However, he also admitted thét the District
*nvudcd other public utility ﬁerritorics and often paralleled their
nains. He showed that the District was presently serving several‘
disconnccted arcas within defondant's certificated territory, but that
defendant'o rain along Paramount Boulcvard to Orgnwc Street crossed a

lun of the District's territory although no District resmdonts were

‘\01wg€served from it.
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| Ir. Hunsaker testificd that he acquired the tract property
in Jenuary, 19.6, and filed and recorded the map thereof 1n October,
'0'7 He had planned to ercct dwellings acceptable for financing

wreugh Federal Housing Adminictrotion, but this agency regquired the
.stallation of cast iron or transite mains. in the distridution sys-
m.  oSither class of pzpe was difficult to obtain durlng L9L7. It
appears that Mr. Wheeler had on hand cast iron pipe and installed it
in the tract although he could have used it elsewhere. :Mr. Hunsaker
fecls that he ras a right to decide which utility will serve his own
prcpc&ty and desires to have deSendant furnish the water service. He
dofinitely bbjacts to forming a mutﬁal erganization, or Having com=
plainant supply water o the tract. He still retains the ownership
of the pipejlines and all casaments for utility rights of way through~
out the tract. Av present therc are five or six.houscs under construce
tién on thc'prcpcrty and Mr, Hunsaker has filed upplication to erect
15 or 20 adiitional homes, but has not as yct received approval of
the DFO"CLU. Water is being supplied from defendant's pipe line on
Poromount Boulcvard th rough a meter located within the boﬁndaries‘of
its certificated area.

ir. Donzld Dimmit, superintendent for complainant, again

s&bmitt:d‘ah offer to acquire the system in the tract and serve water
Shercin irn accordance with complainant's rules and regulations. He
stated thet ccmplaina 2t has not oogcctod to the Downey County Vater.
District serving the tract adjoining Mr. Hunsaker's vroperty, for the
regson‘that said District for the past 20 years hzd served d‘portion 
théfedf, fronting on Paramount 3culeverd. Ee further stated that the
sﬁfects in this vract were laid out in such a uan: ner that complalnant
could not enter the tract with its nains from Rives AVunue,except
th}ough private rights of wey through and across narrow 1ots, and com-
ola*nant ¢id not censider it a good nollcy teo atucxpt Lo usc any portion
s 'the small lots for installing and maintaining its mains,
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‘Defendant relies on Section 50(a) of the Public Utilities
Act for authority to extend its facilities into complainanﬁ's certi-
ficaﬁed territory, contending that said territory is contiguous to
defendant 's system and that the property in dispute has not beén
served by another utility. Defencdant gives no consideration to the
fact what this arca now is certificated nor of complaineant's ability
$0 pfovide:adequate service therein. If defendant's contention sheculd
vrevail, tae establishing of service areas by this Commission would
hecomé mwaniﬂgless and futile. Repulation would be transferred from

his Comﬁl“°lo to the whim or caprice of a utility and its prospec-

LLVE (s LOM@”S I faiy 1ﬁt°PDPEL& 101 Qf Qeotion 90(33 leads to the

concluuiinthat a reasonable discretion, under the law, resides in
this ‘Gomniiiisio:n to determine, under the fapts, whether or net a terri-
tory soug *ht to be invaded is "served by a utility of like ch aracter."
No showing was made in this record that complainant's servic
is of such a poor quality that would warrant this Commission granting
defendanﬁ a certificate to serve complainanﬁ‘s territory. Vhile a
cercificaté does not give a utility an exclusive right to serve a par-
:iculdr ar&a yet it does mrotect such territory to the extent that
sood ¢ ch¢ce is provided at reasonable rates. To permit the unlimited
and unauthdrized invasion of certificoted territory by"otherAutilities
merel# for the reason that the lands are contiguous and not being then
actuaily and physically served, would resuit in curtailment of invest-
menss in utility properties, confusion and uncertainty in desipn of
_Mc~l;51es‘ would retard oxpansion of utility systems into new terri-
tory andtresulu in the supplying of inferior service. The granting of
2l horzty to a uvility teo invade an adicining or contipguous service
arca without a showing of nublic conveniencc and neccessity would be
ihconsistent with the principle of rogulation in the public interest.
The record also shows thet defendant does not own any facili-
ties in ::ac. Tfact No. 13091. The facilitics located therein are owned:
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byfthc subdivider and owner of the property. He still hés a choice
of waﬁer‘utility service for the tract at his disposal that inéludes
extonsioh by complainant, formation of a mutual organization, or having ~
the tract included within the boundaries of Downey County Water District,
whlch serves the territory adjeining the northeriy,boundaries of
Tr°ct No. 13001,

From the evidence, we hereby fmnd as a fact that the public
interest does not re¢quire that defendant be permitted to serve Tract
No. 13091. Therefore, it follows that the Commiséion's Decision
No. 40928 ordebing defendant to cease and desist from selling and dis-

tfibuting water within said tract should be reaffirmed,

A petition having been filed by Park Water Company, a corpora;
tion, askmng for a rohear;ng in the above-entitled proccedmng, the
Ccﬂmxasmon having considered the petition and granted the request, a
rehea.lng having been held thereon, the matter having again been sub-
mitted, and the Commission now being fully informed in the:premises,

IT IS HEREBY ORDERED that the Commission's Decision No. h0928;
issued November 12, 1947, be and it is hereby re-affirmed.

The effective date of this Order is twenty (20) days after

the date hercof.
. tnd at ;gz;;uzvggp , California, this 'é?ldﬁﬁ?y

day of , , 1948,

7

:ééé COMmzsszoners.
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