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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF'CALIFORNIA

THE COWMITTEE OF ALBANY NAVAL STATION
- VETZRANS, |

Complainant,
vs. | Case‘Nb.'#SQlu_
THE ATCHISCON, TOPEKA & SANTA FE RAILWAY |
COMPANY, WESTERN IMPROVEMENT COMPANY,.
and SANTA FE LAND IMPROVEMERT COMPANY
De endant

Richard A. Perkins, for complainant. ‘
Charies L. Ewing and Joseph H. Cummins, for defendants.

POTTER, Commissioner:
0 P INION

,Thé complaint'iﬁ this case, as<ahended, charges the Santa
Fe Railway and 1ts subsidilary land company with violation of statu-
tory prohibitions against rebating and discriminatii%, claiméd'tb
have resulted from the leasing of cervain lands in Aiémeda County
‘to Pacific Turf Club, Ine., 2 California corporatién,for;hbrse
racing purposes, at an 1quequate rental and partly_;ﬁ consideraf”
tion of freight traffic. It 1s alleged that the rental reserﬁéd
conslsts of a perccnxagc of the money lawfully to be wagered at
she races, "without any fixed or guaranteed rental" and that,
wince the track is a unique property, its fa¢r rentaJ value cannot
be determined without compeuitive bidding free from the 1nf1uencc
of fre ight trafflic.

Cal. Const. Art. XII Seecs. 22, 23; Public Utilities Act
Secs. 17(a)2, 18.
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The Commission is asked to order the Railwéyito desist
from the practices alleged to Ye in violation or law, to terminate
the lease and to negotiate further leasing only under Commission
supervision. In the alternative, should the lease be permitted tb
stand, the Commission is asked to require all persons owning or
controlling the Turf Club, or employed by it, who may controltor
influence rreight.traffic; to divest themselves of'the;r Interest
in the Club and in any offices which they may hold, and to order
the Railway to recover from the Turf Club the amount. of any salaries,
bonuses or dividends paid to anyone connected with the Club "whq
in any way controlled or influenced disposition bf:rréight.traffic
to the Railway." oo | |

Defendants deny the material allegations.of the compiaint,
and they allege that the lease provides for a guarantéed minimum
rental in addition to a percentage of the legalized péri-mutuel‘
wagering, that notcompetitive bldding was required, éh¢'that.the
Turf Club's offer was accepted because 1t was:more-faVOrable;than
others which were rejected. Defendants also moved to dismiss‘the
complaint on the ground that the facts alleged even it true, rail
to state a cause of action under the transportation statutes- The
‘motion to dismiss was renewed at the opening of the hearing;and'
again, at the conclusion of complainant's evidence,'upontthetfurther
ground that such evidence falled to show any discrimingtioﬁ‘or-mone-
tary advantage with'respect To any present or]prospettive'shippér.
Defendants elected to submit the case on'their motion to dismiss
and offered no evidence at the hearing;: Briefs pavéusince been

filed and considered.

The evidence shows that the premises In question (non-

operative property)‘were'leaséd by the Santa Fe Land-Improvement
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Company to the Turf Club on January 1, 1947, following exteneive

negotiations during 1946 in the course of which somevthirty othgr
prOpoéals were considered and rejected. One of the pronéeals;"
rejectgd was that adva ncad by Richard A. Perkmna, couneel for
complainén%. Zarly in 1946, Perkins had approached R. G. Rydin,
San.Francisco representat;ve of the San‘a-re churged-with negoti-' -
ating avlease of the premises, ﬁith a proposal on behalf"of,the‘:
‘veteran's group and others to'raisé.from $100,000 to'$400,000 t6'-
renabilitate the property for horse racing. Rydin toia~P§rkins,

he thought the project would taXe "all of a million dollarﬂ" and
that the sums mentioned "would not get them to firgt ba se" 'A‘

On April 15, 1946, Rydin issued'invitations cdlling for

proposals to lease the Albdany raﬁe'traék; One of the invitationo
was dddressed to E. R. oung, Los Angelee attorncy and former
Chzirman of the Califoruia Zorse Racing Commission, Jno‘with nis
associates was conéidéring & lease of th@ track. On'April}22 
1946, Perkins called om Young to discuss inclusion of the vet@runs
roup with Young and his associates in the financing and Operation
of uhe project. This visit was followed the next day by a 1etter
from Perﬁins to Young outlining specific term° "as a reasonable
basis of cooperation bethcn our veterans group and any other
responaﬁble.group which p0a¢esgeg the means to r ehabllitate and
operate the track‘successfﬁlly"; The record does not ahow‘that.

Young ever responded to this letter.

’2) No point has been made of the separate identities of the three
corporate defendants. They will hereafter be referred to as.
"the Railway" or "the Santa Fe".

(3) Complainant is a committee of some fifty p«r*ons, ¢nc1udin~

Perkins, who served during 1944-1945 as part of a naval detach-
zent stationed at the Albany race track.
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’The evidence Indiczates fhat the Santa Fe was anxious to
seeure proposals from substantial persons who night be5expected‘to*
operate the track suooessfuily inasmuch as 2 previous‘ihadeQuately-'f.
financed attempt to conduct horse racing on the proporty_hod speo-
tacularly fatled. The letter of Invitation to prospective bidders
states: "As we may participate on a pefoentage basis, we ooﬁs:der"“
1% important thot the track be not only adequatoiyjfinanced“buto
that there shall also be'eiperienced and :eputable,ﬁen in ohorge."

Although RydZn's invitation to possibie-bidders mentioned
a minimun term of ”1ve'vears at'e‘ther'(a) a flat rental. or‘(b) a
percentage of the 1ega1*zed par;-mutuel wagor;ng plus a minimum
guarantee of at least $50,000 per "ear, Young s response, datcd
May 14, 1946, suggested rental based only on 2 percentage‘of the
legalized betting, with other tcrmo, including length of the tenanc3
and a flat rental figure, to»be left to future discuesion and nego-

tiation. WVith the propo al there was submitted a list of 58 ind;vi-

| duals having aff;l:ationu covering 2 w*de range of buoiness and. pro-'
feesional activity th*oughout the State and who, according. to Young, .
had expressed a desire to uubscribe Lor more than $1, 000 000 of com
mon stock, at $5,0oo_per share, tolbe issued by a corporation to be |
formed by his group with a capitolization of $1,500,000. Ino;uded
among the 1ndicétod business connections of the 1ndividuals named in
the list are six corporations which oounoel stipulotéd are shippers
on the Santa Fe intrastate. | | o

In the 1atter pab* of May, 1946, the Santa Fe.deoided to
award the lease to the Young group and ohortlythoreaftnr notified
the othor interested people of the rejection of their proposalo.

The Turf Clud was incorporated by Young and his associates on -
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Decenmber 5, 1946, 'and the lease was formally executed ontJanuaryil;,.m
1947. |

The lease providés for a term of 25 years,-subject to
lessor's option to terminate the temancy after 10 years,.on one
year's notice, should the property be desired for railroad_of indus~
trial use. In addition to an annual rental based on gbaduated7per-
centages of the'légalized pari-mutuel wagering, the lease providcs ‘
for a minimum annual guarantee or fixed rentaliofv$260,ooof of which
$50,000 4s payabléfon January 1 and $150,000 not later-than;Septeﬁ-
ber 1 in each year. Other terms bind Turf Club to pay all«taxes,t
fees and llcenses assessed or levied against the premises in connec-
tion with racing or legalized pari-mutuel wagering, to procure Work-
mens' Compensation Insurance and to insure -agalinst fire,ncasualty;
public 1liability and proberty damage covering'the'interesttof lessor
and lessee. Turf Cludb further agrees £o expend not less thant$1,000,
000 on improvements and construction within’threetyearsrfrom the date
of delivéry of the premises and to provide a $50Q,000fﬁechénic?« lien
bond in a form and with sureties satisfactory to‘Santa'Fe.’ Other
provisions of the lease require no special comment. Thcre 15 no
language in the document directly“or indiréctly reiat+ng to freight -
traffic. - - | ’ .

Rydin's testimonyvindicates that, while[he=kheWmseveral

individuals In both the Young group and among the refected bidders
had substantial shipping comnections, his primary purpose was to .
secure a responsible ‘tenant 1n order to avois a repetition of the
previous "f1asco” ,-as he put Ait, and to assure substantial returnc
based on a percentage of the amountg wagered., He testified that he
was not interested in the freight traffic, ‘also that he had madelno a

study or investigation of the tonnage involved in connection with
any ‘bidder for the lease. '
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Complainant introduced two exhibits designed to show the
Speculativé value of Tur!{ ClubAstock and the value of the premlses.
One of the exhibits shows that on November &, 1947, the'stocklwas
quoted at $6,000 bid - $7,000 asked, and that duringj1946-1947‘thé
price ranged from 2 high of $10,500 to é’lqw of $4,900. Therther
exhivit indicates an assessed valuation of the premises-for‘l946—

1947 of $352;470,'c¢ver1ng.the land and improvements.

The only issue for determination'1s>whethér‘the'complaint
and the evidence in support thereof make out a case of violation
of any provision of law administered by\this Commiséion. The pur-
pose of legislation forbidding rebates and‘discrimination‘is'to
prevent unfair dealing between shippers and carriers in respect to
transportation. . With respect to their'non-carrier:pro§¢rty;,Howf
ever, common carriers enjoy the same‘freedom'of action-aébordedito
private business, except that they may not deal with such property
30 as'to'transgress;'direcély”or indirectly, thelaws-gdverning |
their public utility activities. o

Under the statutes administered by'this*Cdmmission,ﬁlike
those enforced by the Interstate Commerce Commission,” our authority
over leases of non-operative property from carriers to shippers or
other persons 1s whoily iﬁdirect;‘and”¢bmes3into'being‘only"where
the lease results in some violation of those statutes. ‘v;blat;dns“
may occur when the terms of the lease are so faverable fo the lessee
that 4t 1s c¢lear that the'real consideration for'thellease”muStlin
part be found elsewhere; as an exampie, in the'freightfthe lessee
ships over the lines of the lessor carrier. In”othervwords, when‘a'
carrier permits a ghipper,tovuSe’valuéblePproperty'tdfwhich'the car-
rier has ﬁitle, without charge'or’withqut reasonably adéqﬁate’charge

the practical effect 1s to redﬁce.thefshipper's‘tranapbrtation
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charges, s¢ that)there results what amounts to a refﬁndiﬁg or
remission of some portion of the published rates. (nndrawe §ros.
Co. Ine.' v. Penn. R. Co., 12'3 1.C.C. 733,740 (1927))- The standard

by wnicn e judge a trcnsaction irvolving the lease of prOperty

by & carrier to shippers or others is whether the cqrricr has
fcceived falr value therefor. {Union P R. Cn V. U'i' oy 3l3;U;SQ‘
450 (1941); B. & 0. R. Co. v. I u. S., 305 U. s 507 (1039))

In the cases ¢cited by both parties which diScu’c the
foregoing rules the transactions under serutiny had as their primary
purpcse the development of‘freigﬁt traffic for the carrier. That
¢hbiective was eithwr clearly disclosed by the terﬂs of the lcaee '
or by the very nature of the facilities mad@ vailuble to the
shippers and’ the cctive interest of the carriﬂr in securing their
promotion or conitruction. And in every case a decisive fact was
that in return for specif icd ’rcight traffic the ehlpper receivedf

what amounted to an out,ight gift,or else was accorded

valuable facilities at ie‘ss than fair velue.

The record before us im this case compels the conclueion
that the complaint should be ciamissed. The facts devaloped at
the hearing wereuwholly?at veriance with the allcgations in thc
complaint. The evidence reveals that the defendant carrier, .
including its affiliated comoanio solicited‘of’ers.for'tﬁe loase
of itz race track propc*ty from a anbPr of cersons who were
thought to de interestcd in utilizing the property for racing
purpeses. All were advised of the basic terns upo which a?lease
weuld be made. There is no indication that the cirri =r sought Lo
utilize the lease of this prcpertj for the pu*pose of controlling

- the freight traffic of the members of the «uccesaful bidding groupy'
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Nor is there any e&idencé that the consideration rgceived under the
lease ogreement actually conswamated with the Turd Club group is
any less than might have been obtained from other'finahcialiy
responsible persons, or less than the fair remtal value of the

| Property. For‘theseyreasons it cannot be found thét:fhe-makihg,or
the lease complained of violates any provision of law respeétid;

the relationship between shipper and carrier.

The following form of order is submitted.

Public hearing having'been‘held in the above entitlgﬁ
ané numbered proceeding, complainant having’introduced evidence in
support of its complaint; defendant having moved to dismiss the
complaint upon the ground that neither szid complaint nor thg__
evidence adduced by cOmpléinant in support thereof i;:sufficient
to establish, prima'facie, a violation of law, briefs‘having been
filed and considered, the matter having been submitted for déciéion,
tae Commission now‘beiﬁg fully advised,‘and it‘having.been
determined that complainant pas failed to establish grounds for the

relief, or any part thereof, demanded in the complaint, as am§ndéd,f'

IT IS ORDERED that the complaint .herein, as amended, be

and it is hereby dismissed.

The effective date of this order shall be 20 days from

the date hereof.
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Tfe foregoing opinion and order are hereby approved and

ordered filnd as the opinion and order of the Public Utilities ,
Commission of the State of California.

Dated at .-y California, this g :
M' , ' . T
U
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