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Decision No. 4:2015 

BEFORE THE PUBLIC OTILITltS CO~~I~SION OF THE STATE OF CALIFORNIA 

In the Matter of the Application of 
RO SSELL L. BEN IN GER and FRANK R. BEN­
INGER" D. co-partnership, doing bus'i­
ness as BENINGER TRANSPORTATION SERVICE 
to sell and BENINGER TRANSPORTATION 
SERVICE, INC. a California corporation, 
to purchase the certain passenger stage 
operative rights, together with equipment 
and buziness of the Sellers. 

) 
· · ) 
· · ) 
· · ) 
· · ) 
· ----------------------j 

In the Matte'r of the Applica.tion of 
BENL~GER TRANSPORTATION SERVICE" INC." a 

.r., California corporation" for authority to 
issue shares of stock. 

· · ) 
· · ) 
· ----~---~--~----~------

Application 
No. 29460 

Application' 
No. 29461 

Marguam ~ George, for Applicants; Aa.ron Glickman" 
in propria persona, protestant. 

QE.IRIQN. 

Russell L. Beninger and Frank R. Beninger, co-partners 

doing business as Beninger Transportation SerVice" hereinafter 

referred to as Sellers" are engage~ in operating a passenger 

stage service in Contra Costa Co~nty, California. In Application 

No. 29460 they have applied to the Commission for authority to 

transfer their operative rights and propertie~ to Beninger 

Transportation Service" Inc." a corporation they have caused to be 

organized for the purpose of receiving such r1ghts and properties 

and thereaft~r conduct said passengar stage service. 

In Application No. 29461 Beninger Transportation Ser­

Vice, Inc.) hereinafter referred to as the Corporation" has 
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applied for authority to issue cOQmon and preferred stock for the 

i'ollowing purposes: 

For properties of Sellers 
For working capital 
To pay indebtedness of Sellers 1 to 

acquire real property and to con­
strllct a garage 

Total 

CQmmon 

$:38~400 
2,800 

12.200 

$53.4Q.Q.. 

Preferred 

$ '--
2,200 

12.80Q 

$15.00Q .. 

The Corporation nas an authorized stock issue of 11 1 000 

shares of the aggregate par value of $200,000. The shares con­

sist of 10,000 shares of preferred stock of the par value of $10 

a share, and 11 000 shares of common stock of the par value of 

$100 a share. The holders of the preferred stock are entitled to 

cumulative dividends at the rate of 4% per annum, payable in cash 

semi-annually, and, after the pay:nent of non-cumUlative dividends 

at th~ rate of S% per annum on the· cO~lon stock, they part1c1pate 

\':1 th the holders of the com:non stock in additional dividends in 

the ratio of 1/5th to the holders of the preferred stock and 

4/5ths to the holders of the common stock. The Articles of In­

corporation as originally filed, provide vot1ns.rightsfor the 

holders of the preferred stock only'in the event four semi-annual 

cumulative dividends are in arrears. However, at the hearing, 

counsel for Applicants stated thcLt .the Articles will be amended 

so as to give the holders of the preferred stock full voting 

rights on a parity with the holders of the common stock--that is, 

the holders of the preferred stock will receive one vote for each 

share ($10 par value) held by th(~m and the holders of the common 

stock will receive ten votes for each share ($iOO.par value) held 

by them. 
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A~ron Glickl:an, o.ppearing on his own behalf, protests 

the granting of the applications ~less Sellers make provision' 

for the payment of an amo~nt of approximately $300 which he 

alleges is owing to him by Sellel'.'s, b~t which w::.s den:i,ed by a , 

witness for Applicants. It is for the co(;.rts'und not this Com­

mis~ion to determine whether Sellers ~re indebted to protestant. 

The tr~msfer of the operative rights and pl.'opertles herein 

a(;.thorized does not relieve Applicants fror.l paying any indebted .. 

ness they may O'vve. 

The operative rights proposed L~ these proceedings to 

be tro.r~sforrcd to the Corporation" aI'\:! those heretofore acq(;.ired 

by the Sellers ~nder a~thority granted by the Com=ission by 

Decision No. JS594~ doted Jan~ary15, 1946; Decision No. 40174, 

dated April 15, 1947; and DeciSion No. 40686, dated September 10, 

1947.(1) 'I'he physical propertic3 include six motor coaches, one 

pickup tr(;.ck, two extra engines, materials, supplies and shop 

equipment. 

Sellers have reported, for the seven months' period 

from Ja.."l~ary 1 to July 31,. 1948, reven(;.es of $22,926.88, exper~scs, 

exclusive of partn~rst withdrawals, of $18,850.87, a~d a net 

profit or $4,076.01. They have reported their assets and 

liabilities az of J(;.ly 31, 1948, as follows: 

By Decision No. 38594 Sellers were uuthorized to acquire 
from Arlo! N. Wright, for ~12,500, certain equiptlcnt and rights 
for the transportation of passengers between El Sobrante and ' 
three shipyards in Rich:nond, .s~bject to certain local restric­
tions, tI.:ld between Ricl'lI:lond and ?oint Su,,"l Pablo and intermediate 
points. By Decision No. 40174,. they were granted an extenSion to 
serve between Ric:r~ond and E:lst Richmond Heights. By Decision 
No. 40686, they v/erG authorized. to r..odify their routes serving the 
communities of' E1 SobI'ante, Rol1ingwood and El Portal. Said 
DeciSion ~o. 38594 directed them to charge $8,256.60 of the 
$12,500 purchase price to tangible property, $100 to intangible 
property and ~)4.'14).40 to deferred credits, the la.tter amount to 
be amortized over a period of not more than five yenrs. 
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As~ets 

Curre~t assets-cash in b~~k 
Fixed assets -

Buses and trucks 
Shop eqUipment, engines 
Operative rights 
Intangible capital 

$30)375.00 
8,,500.00 

15,,670.18 
_~QO.OQ 54" 745.18 

8) .. 50 . 
Deferred charges -

Unexpired insurance 
Materials and supplics . ~87.QO 2.470.50 

Total assets 

Current liabilities -
Accounts payable 
Notes payable 
Due A. N. ~right 

Net worth 

$ 2,,148.54 
,8,129 • .'32 
1.$62.QO 

Total liabilities and not worth 

$12,,1.'39.86 

47;493.32 ' 

~5'9 .63}.18 

The record shows th:.t the $.30,375 value assigned to 

buses and trucks covers the following: 

No., 1$ 

No. 22 
No. 2.3 
No. 24 
No. 26 
No. 27 

1946 Reo ;l-passenser bus 
1939 Twin Coach 41-passenger bus 
1941 Twin Coach 3S-passeneor b~s 
1943 International 29-pass~nger bus 
1939 G.M.e. Yellow Coach 

41-passcllger bus 
1942. 'rvlin Coach 3S-passenger bus 
1940 C.M.C. pickup truck 

3,,000 
5,000 
1,,250 

The amounts represent ~hc purchase price paid by Scller~ 

for the eqUipment, plus the cost of re"oLJilding 1t and 'placing it 

i."'l operating cond1 tion. The rr:core shows that in stating the 

&mounts Sell~rs rnade no allowance for accrued depreciation. The 

testimony shows that as of June 30, 19/,,8, Sellers had recorded on 

their books for accrLled depreciation $.3,417.62. This represented 

the accrued depreciation on the purchase price paid for equipment. 

It was not relat~d to the value now assigned to the eqllipmen~ in 
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service. Were this done, as it should be, the accrued cep~ec1a-
'. 

tion on July .31, 1948, would have been $6, ,~O~ .• 21. For the pur­

pose of d~tort11nir.lg how much stock the Corporation may issue as :.L 

consideration for th~ a~sets of Sollers" we will clr::dl.lc·c from the 

$30~375 accrued depreciation in the amount of $0,404" l~aving a 

net value of $2.3,971. Opon the tro.nsfer of the properties of 

Sellers, the Corporation will assume liabilities wh1ch, on July 

.31, 1948" were reported &t $12,13~.86. 

The amount claimed for operativE: rights ir.cludcs 

approxirn~tcly $8,000 of the purchase price paid to Arlo! N. 

Wright in aco.uiri~g hi::; properties and rights undo!' Decision No. 

38594, the SUr.l of $4,000 for the SGllers' tize s.nd efforts in 

canvassing the territory, obtaini~lg witnesses and. appearing at 

hearL~gs, and appro~imQtcly $3,000 for fees in obtainL~g and 

protecting operativE: rights. Whatever sums have beon expended for 

such purposes have been by Sellers included in operating expenses. 

In passing on this matter, the COIr.mission wishes to 

pla.ce Beninger Tran$portation S€:rvic0, Inc., as it has hereto­

fore placed Sellers, upon notice that operative rights, :lS such, 

do not constitute a clc.sz of property which oay be c,ap1talized or 

used as an element of value in rate fixing for any amount of 

money in excess of that originCl.11y paid to the State as the con­

Sideration for the srant of such rights. As!de from.their purely 

pert:11ssiv~ aspect, thi;lY ext(;.md to the holder a. full or pa.rtial 

monopoly of a class of business over a particular route. This 

monopoly feature ~ay be changed or ~estroyed at any. time by the 

State, which is not in a.."lY r~Sp0ct limited to the n'umber of 

rights which may be sivcn. The Commission will not recognize the 
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total amount claimed on the bal~lcc sheet ror operative rights 

and 1ntangib10 capital in mal{ing its order herein al.lthor1z1ng the 

i~suc of common stock. 

In deter~in1ne the amount of common stock which the 

Corporation may issue in payment for the assets of the Sellers, 

the Com=iss1on will allow for operative rights and intangiole 

capital $600, for ol.lses and trl.lck~ $23,97l, for shop eql.l1pment 

and ~ng1nes·$8,500, and for material and supplies $2,387, ma.king 

a total of $:35,458. From this amount we will dedl.lct,. 3.S of Jl.lly 

31, 1948, liabilities assu:u.;;d in the amount of $12,1:39.86, leav­

ing a balance of $23,319. The order herein will authorize the' 

Corporation to 1ssI.lc not exceoo,ing $23,300 par value of its 

co~on capital stock in payment for the properties of Sellers. 

The order will further authorize the Corporation to issue and 

sell at par, $15,000 por vall.lo of common stock and, provided its 

Articles of Incorporstion are amended as herein indicated , , 
$10,000 par value of preferred stock. $3,000 of the ~tock pro­

ceeds may be I.lsed by the Corporation, to improve and maintain its 

service end $22,000 to pay indebtedness assum.ed by it to aCCillire 

the garage Site described in Exhibit n6n and bll1ld a garage 

thereon. 

The Corporation'S request to issue $15,100 of common 

stock and $5,000 of preferred stock will be denied. 

ORO E R - - .... --
Pl.lblic hearings having been held in the ~bove entitled 

matters, the Commiss1on having considered the cvicience subniitted 
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atld it being of the opinion that the re~uest$ of Applicants 

should b~ granted to the extent herein provid0d, that the money, 

property or labor to be procLlrcd or paid for through the 1sslie of 

$;8,300 of common stock and $10,000 of prEoforred ztock is reason­

ably rC~Llircd by B~nineor Transportation Service, Inc. for the 

PLll1'OS~S sp(~cified h€rcLl'l, that SLlch pl.lrpos-es are not, "in whole or 

in part, reasonably cha.rgcable to operating expenses" or 'to income, 

and that thcrequcst of Beninger Transportation Service, Inc. to 

issue $15,100 of cOr'.:lon stocl<: and $5,000 of preferred stock should 

be denied withol.lt ?rejLldice; therefore, 

IT IS HE.REBY ORDERED a.s follows: 

1. Rl.lssell L. Beninger and Frank R. Beninger, after 

the effective date hereof and on or before Decem.~cr 31, 1948, 

may s€11 and transfer their operative rights and properties re­

ferred to in the preceding opinion, to Beninger TranspoX!tat1on 

Service, Inc. 

2. Beninger Transportation Service, Inc. 1 after the 

effective date hereof and on or before December";l, 1946, may 

assl.UD€ the payment of the ol.ltstanding indebtedness referred to 

in the preceding opinion and may issue not exceeding $2)1300 par 

value of common stock in payment for the rights and properties 

herein authorized to be transferred. 

3. Beninger Transportation Service, Inc., after the 

ef£~ctive date hereof and on or before December 31, 1948, may 

issue and sell, a.t par for cash" $15,,000 par .... alue of common 

stock and $10,000 pa.r valLle of preferred stocl~, and !l'SO not ex­

ceoding $;,000 of the proceeds to maintain and improve its service 
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and usc the remaining procoecs to pay indeotedness assumed by 

it, to finance the cost of acquiring said r~al property and of 

constructing a garage thereon. 

4. Applicants shall comply with the provisions of 

Ceneral Order No. 79 and Part IV of General Order No. 93-A, by 

filing, in triplicate, and concurrently making effective, appro­

priate tariffs and time tables within s1xty (60) days from the 

~ffective dute hereof and on not less than one (1) day's notice 

to the Commission and to the publiC. 

5. Ben1nger Transportation Serv1ce, Inc. shall f11e 

with the Comoission, reports o.s reo.uir~d by G0neral Order No. 

24-A, which order) 1nsof~r a.s app1i,cable, is made a part of this 

order. 

. 6. The action tal<en heroin shall not be cons trued to 

be a finding of the value of the rights and propert1es herein 

authorized to be transferred. 

7. The authority herein'granted to transfer properties 

and to iZSLlC common stock will become eff~ct:tve twenty (20) days 

from the date hereof. The authority herein granted to issue pre­

ferred stock will become effective when Beninger Transportat10n·· 

Service, Inc. ha.s filed with the Commizsion a certified copy of 

its Articles of. Incorporation, amended so as to give the holders 

of the preferred stock voting rights on a parity with the holders 

of the common stock, as indicated in the preceding opinion. 

8. The request of Ben1nger Transportation Service, 

Inc. to i.ssue $15,100 par value of common stock and $5,000 par 

value of preferred stock is denied without prejudice. 
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Dated at San FrDllcisco, California, this \. ~~ day 

or Septemb€r, 1948. 

Commissioners 
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