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BEFORE THE PUBLIC UTILITIES COMMISSION OF TEE STATE OF CALIFORNIA

Decision No, 22556

In the Matter of the Application of
FLORENCE V. HILL, as Administratrix
of the Estate of George Hill, deceased,
said estate doing business as IMPERIAL
TRUCK LINE, for a certificate of public
convenience and necessity to transport
.eneral commodities, excepting various
upecified items, between Los Angeles
Drayage Area, on the one hand, and all
roints within the Imperial Valley, and
21l points within a radius of fifteen
miles of each and all of the communities
vherein, on the other hand, via U, S,
Highway No. 99 and California State
Highway No. 197.

Application No. 26522
(1st Amendegd)
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James J, Broz, for apnlicant ‘

Joseph C, Gill, for Southern Pacific Company and Pacific Motor
Trucking Company; H. J. Bischoff, for Southern Califernia
Freight Lines and Southern California Freight Forwarders;
and Hugh Gordon, for Pacific Freight Lines and Pacific
Freight Lines kXpress; protestants. '

Douglas Brookman, for California Motor Express, Ltd., and
Merchants Express Corporation, intervencrs supporting
protestants.

QPINION ON REHEARING

By Decision No, 41704, dated June 8, 1948, in this proceed-

ing, the Commlssicn found that public conveniéncerand necessity dok

not require the operation of a highway common carrier service by
applicant between the Los Angeles Lrayage Area and points in the
Imperial Valley and denled the application. In doing so, it was
concluded that the record did not support a finding that the toerrie .
tory has been inadequately served by existing common carriers. Subse-
quently, applicant filed a pgtition for rehearing which was granted,
by order dated August 24, 1948, for the limited purpose of peimitting

the parties to be heard in oral argument, The argument was held on
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September 22, 1948, before Commissioner Potter and Examiner Bradshaw.

Applicant stresses the fact that protestants did not offer
any testimony by comsignees in the Imperial Valley that the existing
coiron carrier service is adequate., It is contended that the burden
was upon them to do so on the theory that applicant had made a prima
facie case by showihg her ability to conduct the proposed operation
wnd producing as witnesses 27 shippers and consignees, who stafed
that applicant's service as a contract carrier had been very satis-
factory and they would patronize it in the future if conducted as a

common carrier operation.

Attention 1s directed to the very substantial growth of
applicantts traffic since 19%0. It is urged that this is a ciréum-
stance which proves the inadequacy of protestants! service, in that
traffic always gravitates to the carrier which provides the best
cervice. The inercase in applicant's bﬁsiness is also claimed to
have resulted from the rendition of satisfactory setvice on civilian

traflic during the war years when protestants were wnabdble to do so.

According to applicant, the transportation situation as it
cxisted carly in 1945, when the original aspplication in this pro-
ceeding was filed, rather than at the time of the hearings ip 1947,
should be determinative of whether public convenience and necessity
require the proposcd operation. Reference is made to the deeision

in Re Dale Ramsey, 45 C.R.C., 623, decided February 27, 1945, in

walch a highway common carrier certificate to ¢perate between Los
Angecles territory and Imperizl Valley points was granted upon a
showing of inadequate service by existing common carriers. It is
urged that the Commission should take Judicial notice of this deci-

slon and, in the instant proceeding, find that the service'of the
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existing carricrs was inadequate at that time.

Finally, applicant contends that the order denying the

\application is unlawful for the reason that 1t 1s based on findings
of fact which do not conform to the evidence. In this connection,

it 15 stated that the findings with respect to protestants! service,
izprovements therein since the war and its responsiveness to their.
;.cilc obligations are predicated solely upon the self-serving
“es*imony of protestants' officials. This contention is based. upon

e prcmise thot the testimony should have been supported by evidence

rresented through shippers and comsignees who use the carriers' ser-

viece,

Protestants arguc that certificates of public convenience
and necessity should not be granted without‘affirmative evidence
showing (1) that an applicant is abdble to render the propoéed scrvice
and (2) that the proposed serviee will £111 a gap in the transporta-
vion requirements not supplicd by cxisting carriers. It is said that
"% such showing has been made and that the production as witnesses of
satisfied customers of a contract carrier operation is not enough,

o accept applicant's theory that the accumuwlation of traffic and
arironage by satisfied customers indicates inadequate or wasatisfac-
:ory service by other carriers, protestants assert, would require
speculation as to why or in what manner a serviee is inadequate or
rusatisfactory. For these reasons, thoy contend that they were
Juetified in relying on applicant's duty to present an affirmative

saowing and were not required to prove affirmatively that the exist-

nng common carrier scrviee is adequatc.

It is urged that the decision in the Ramsey case disproves
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the velidity of applicant's position, in that the Commiscion in that
procecding took action upon waatever need existed fbr additional
common carricer serviee and ne inadequacy of scrvice sincc that time
as been shown., Protestants further contend that the record dis-
closes that applicant would be unable to operate a non-diSc}iminatory
service to all shippers and consignees throughout the territory in-

rolved, as proposcd.

The intervenors supporting protestants joined in the conten-
tions advanced in opposition to amplicant's argument. They also
commented upon the wnusval changes in transportation conditions which
TooX placec during the war and subscquently. It was urged that under
the cirecumstances the Commission in cascs of this nature should
carefully considor the situations presented from a hrosd cconomic
vicwpoint and predicate its conclusions upon conditions as they
cxist at the time decisions arc rondercd. |

Belfore granting applications of this nature, 2 showing of
the existence of a2 definite public nced for a propoéed oneration
has been roquired in the past, although the degrec of proof decmed
©0 be necassary has varied depending upon particular situstions in
incdividunl cases, A departure from this rcguircment, in our Qpinion,

decs not appear to be justified in the instant procecding by any.

ircumstance which has been brought to the Commissien's attention.

The ability on the part of 2 carrier to develop traffic and
maintain a service waich has proven satisfactory to its shippers,
standing alone, should be de | insufficicnt cvidence thet public
convenience and necessity require the establishment of a prdposed
common: carricr operation. It is well rocognized thot highway‘één-

tract corricrs are not subject to the samo responsibilitics that
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control thc onorations of common carricrs.

Herotofore, the Commission usuwally has judged the service
of exicting common carriers as of the day applications arc filed,

that is, wien competition "knocked on the door", c.g., Re Santa Fe
? H ?

Transpontation Co., %1 C.R.C. 239, 267. All other factors which

~

nffect the situation, howovcr, should be tekin into comsideration.

ie_Auto Ferry Co. of Coronndo, 34 C.R.C. 201, 207.

The original application in this procceding was filed
Jenuary 10, 1945, After two days of hearing had bccn held commencing.

the day after the deeision in the Ranmzgy Crse was rondered, the

matter was romoved from the calendor, It was not revived until
1947, when the first amended application hercin wes filcd. The
fodilure ‘oo prosceute the anplication during the intervening period
should be rcgarded as a temporary abandeonment of the proposal to
ostablish common carrier operations. Our findings with rcspect to
public conveniconee énd neeessity in the insta‘t'procceding, there-

fore, should not be predicated upon conditions as they existed when

tha originel application wes I1166

also appeers thet the conditions existing at the tire

dceleions are rendered sh 1ould not be controlling. Tho obscrvance of
such o tost without taking into consideration othor factors would
wndoubtedly convey the impression that the Commission has abandoned
the long=-standing principle that it is Incumbent upon ¢very utility

to be abreast with public rceds, rogardless of whether there is

cozpetition faeing it or not. Rg Horm & Frasher, 36 C.R.C. 539,

549; 36 C.R.C. 866, and cascs cited.

In view of the unusunl conditions whicnh confronted carricrs
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as a result of the war and subsequent cvents, the findings in the
instant procceding should not bhe prodicated soleiy upor the transpor=
totion situation which oxisted a2t any specified time. The question
of public convcniehce énd‘necessity, to fhe extent that the scrvice
of ¢oxisting carricrs mey be determinative, should dqpcnd upon

vhether protestants have been dilatory in rendering adequate public
~crvice. In this conncctioﬂ, they presented considerable evidence,
particularly concerning thoir efforts to provide better service than

practicable during the war and their accomplishments in this regard.

Morcover, the obligatior did not rest upon protestants to
present the detailed showing which night othorwisc have been neces-
sary. Applicant failed to produce evidenee of the need for a new
common carricr in an alrcady occupied ficld, A rc-cxaiination of
the record confirms the correctness of the finding in the prior
sceision that the few complaints expressed regarding thé service of
protestants were vague, uncertain and laociting in detail, The evi-
dence offered by'protcstants was, thereforc, sufficient in definite-
ross to overcome that presented by applicant., We do not subseribe

to the viow that this cvidence should have been supported by the

testimony of shippers and consignees.

Upon carcful consideration of all of the facts of record in
the light of the argument presented by the partics, the Commission
is of the opinion that the findings and conclusions sct férth in
Decision Wo, %170% in this procceding arc supportcd by substantial

cvidenee and thot our ordor donying the applicatien éhould be affirm-

ORDER CON REEEARING

A rchearing having been had in the above-ecntitled procceding
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LY

and, based upon the oral argument presented by the parties and upon

the conclusions set forth in the preceding opinion on rchearing,

IT IS ORDERED that the order in Decision No. 4170%, dated
June 8, 1948, in this procceding be and it is hereby affirmed.

The effective date of this order shall be 20 days from the

date hercof.

Dated at__ﬂéQZLhLZE;hzdghagdﬂs California, this é??{ =
7
day of '.:% ,/’//'@Mz , L1948, @)
, -

COM-ISSIONERS




