Decision No. 43233

BESFORE TEZ PUBLIC UTILITIES COMMISSION OF TE

In the Matter of the Coxmission's
tnvestigation into the propriety,
adequacy and lawfulness of the
practices, operations, service,
contracts and facilitlies of
MATTIE E. EANEY (Topanga Canyon
Public Utiliity Water System).

Case No. L966

R. B. Cassidy, for affliants; Ben Van Tress and Milan E.
Ryan, ror Mattie E. Haney: william C. Carter, for
Topangs Parx Mutual Vater Company, and raul o.
Richards, for the Post O0ffice Tract, interested
parties.

PINDINGS AND CONCLUSIONS

‘

Under date of November 3, 1643, this Commission 1ssued Its
Decisiorn No. L2198, 4n Case No. L9664, under tre terms of which
Mattie E. Haney, doing business as Topangs Canyoﬁ Puvlic Ttility
Water System, was ordered (1) on and after January 15, 1%L9, to
discontinue all public utility water service to consumers outside
the boundaries of Tracts Nos. 7506, 8910, and 6915, in Loc Angeles
County; (2) to notify, within ten days after the effective date of
that order, all consumers served by her oulside of the alore=
mentioned tracts, of the discontinuance of service, and to file 2
written statement with this Commission showing the actlon vaken iIn
connection therewith within swenty (20) days alfter the effective
date of the order; and (3) or January 15, 15L9, to reconmect Wells
Nos.. 7 anéd 8 o her public utility water system and therealter
operate continuously said wells in coanectlon wich‘Wells Nos. 5, 9,

anéd 10, in supplying water to consumers residing in Tracts Nos.

7806, 8910, and 6915, and to no others, without recelving prior

auvthority from this Comnission.
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The order in Decision No. L2198, supra, became final on
November 18, 19L8

Under date of March 9, 19L9, an affidavit and Application
for Order to Show Cause was f{iled by the secretary of this Commis-
sion alleging, 4in substance, that respondent, Mattlie E. Haney, had
failed anéd refused to comply with the requirements of the order in
Decistion No. L2198, supra. This Commission Lssued an Order to Show
Cause as a result thereof, on March 15, 15L9. Personal service was
made on respondent on Mareh 2k, 16LO (Exhidit No. 3), and pudblic
hearings were had in the matter befére Cormlissioner Euls and
Examiner Syphers on April 13, 15L9, and June 20, 19L9. On the last
named date the matter was submitted on concurrent briefs to be filed
on or before July 11, 15LS, with no reply briels.

At the hearing, an ATfidavit of Sexrvice (2xhidit No. 2) was
received In evidence showing, and we zereby find, t?at 8 certifled
copy of Decision No. L2198 was personally served upon Mattle E.
Haney or November 8, 19LB8. Exhidit Yo. L, received in evidence at
the hearing, is a mimeographed copy of a notice which Mattie ZE.
Haney repértedly sent to all consumers of the Topanga Park Mutual
water Company. Whether or not this notice complies with the re-
quirements of the order in Decision No. L2198 4s not here of control-
iing importaﬁce although we do point out that the record indicates

that this notice was 2ot sent out within the time prescrided by

Decision No. L2198, nor was a copy of 1t filed with this Commission

within the time 30 prescribed. TFurthermore, it 413 extremely
doubtful that this notice constitutes a written.statement such as 13
required by the aflorementioned decision;

The evidence further incicated, and we find, that on January
17, 19L9, Wells-'Noz. 7 and 8 were not connected to the pudlic
utility water system in compliance with the terms of the order in
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Decision Wo. L2198. On Jamuary 15, 19L9, Mattie Z. Haney and one
of ner employees &id reconnect Wells Nos. 7 and 8 to her pﬁblic
utility water system. However, on the same day, one William C.
Carter, who is president of the Topangs Parx Mutual Water Company,
disconnected these wells frox the public utility water system and
connected them to the mutual water system. This mutual water |
company has been operating Wells Nos. 7 and 8 zinee July 27, 19L3,
fter an attempted purchase from Mrs. Eaney, for the sum of $7,000,
of the property upon which these wells are located. A deed signed
by Mattie R. Haney on July 12, 1SLE, purporting to transfer the
property in question to the mutusl company, was recorded on December
1, 19k8, and on that same date there was also recorded a trust deed
signed by officers of the musuel company on July 12, 19L8, and
given as security for a mote for $L,000. On January 1k, 19LS,
Mrs. Haney had advised Mr. Carter, president of the mutual company,
that she intended to Givert the water from the two wells in ques~

tion into the utility water zysten. On that date, Mr. Carter

wrote her a letter stating, in part: "You are hereby ordered to

refrain from making any chﬁnges or alterations 15 the presént con-
nections without specific approval, in writihg; frorm the Topanga
Park Mutual Water Company, Inc.®  When Mra. Hnné& and her employee
coﬁnecced the wells to the utility s3ystem, the pipes which had
previously connected these wells to the mutusl system were con-
veniently left 4n place and, when Mr. Carter reconnected them to
the mutusl system, £t was merely & mattor of reconnecting these
pipes. ‘

We £ind that the respondent has not compliecd with the terms
of the order in Decision No. L2198 4n that she has diverted the
water from Wells Nos. 7 and 8 to Ye used for purposes other than

the public utility water system since January 15, 154S. The
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purported transfer of the property on which these wells are located
was recorded on December 1, 19L3, twelve days after the effective.

date of the order 4in Decisfion No. L2168. 1In that order, responéent

was specifically ordered to recomnect Wells Nos. 7 and 8 to the

public utility water system on January 15, 19L9, and thereafter to

continuously operate those wells in supplying water to consumers Iin
Tracts Nos. 7806, 8910, and 6915. Purther, the respondent was
specifically admonished to supply water to no other consumers with-
out receiving prior authority from this Commission. Ingsmuch as no
guthority from this Commission has been received, and inasmuch as the
water from Wells Nos. 7 and 8 has been diverted to consumers other
thﬁn Yhose specifically deseribed 4in Decision No. L2168, supra, we
£ind that respondent has failed and »efused to comply with the re-
quirements of the order in Decision No. L2198.

Vie £4nd that the purported transfer of the property on
which Wells Nos. 7 and 8‘arc 1ocated,'froﬁ'the public utility system
to the mutual water company, 1s void under the terms of Section 5L
of the Public Usilities Act which »rovides, in substance, That axny
transfer of possession of the whole or any part of the operative
property of a utility system "made other than in accordapce with the
order of the Commission authorizing the same, shall be void." Such
o transfer cannot be recognized by this Commission and 41t confers no

rights on the purported trancferec. In Slater v. Shell 01l Corpany

(19L0), 39 Cal. App. (2d), 535, 547, the court holds as follows:

YTt 43 to be noved that this provision™ (Section
51 of the Pudlic Utilities Act) "declares every transfer
without consent of the Rallroad Commission is vold.
That the secsion means what 1% plainly states, that a
purported transfer in violation of the statute confers
no rights on the transferee, and that third persons may
reise this defense, 1s clearly established by the fol-
lowing ‘cases: Vebster Mfz. Co. v. Byrmes, 207 Cal. 630
(280 Pac. 101]; Crum v. Mc. Shasta power Corp., 220
Cal. 295 (30 Pac. (2d) 30]; Napa valler E. CO. V.
Calistoga Z. Co., 38 Cal. App. 477 (475 Pac. 699]."
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We £inad that at the times respondent was recuired To compl?
with the order contained in 3aid Decisfon No. L2198, she had, and
now has, the ability to comply with said order, and that such
compliance was then, ané now 13, possible.

Yie further #ind and conclude that the respondent has com-

mitted acts, and has falled to do acts, which acts and falilures to

act conmstitute contempt of this Commission, and that she is guilty

of and 4in contempt of said Commicssion.

ORDER OF FINZE AND IMPRISONMENT

The above-entitled matter having been duly instituted,
tried and submitted for decision, and the Commission being Ifully
advised in the premises and having made'its findings ané con-
clusions £inding and concluding that MATTIZ E. HANEY has committed
acts, and hac falled %o 4o accs,‘which acts and fallures %to act
constitute contempt of thls Commission, and having found that said
. Mattie E. Hanoy 45 guilty of and in coatempt of said Commission,

IT IS ESREBY ORDERED that the 3aid Mattie Z. EHaney be and
she 13 hereby fined the amount of £500, said fine to be pald To the
Secretary of this Commission within ten days from and alter the
date of this order. If safd fine be not paid withir sald ten
days' time, execution, 4in accordance with law, shall issue upon andé
pursuant %0 this order directed to the sheriff of any county within
this State wherein may bYe located property belonging to the said
Mattie E. Haney, not exempt Iroxm execution, and said sheriff shall
levy sald writ of execution upon any such property and scll the
same in accordance with law aad out of the p*oceeds of such sale
satisfy the amount of sald fine, together with costs, or such

amount thereofl as may remain wnpaid at said time.
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I IS FURTEER ORDEMED that said Mattie Z. Haney be im-

prisoned forthwlth until she does and performs, or causes to be

done ancd performed, the following acts, matters and things:

L. Discontinues,or causs to be discontinued, all public
utility water service to consumers outside the boundaries of
Tracts Nos. 7306, 8910, and 4615, in Los Angeles County:

2. DNotifles, or causes to be notified, sll consumers who
have been served by her outside éf the aforementioned tracts, of
the discontinuance of such service;

3. Reconnects, or causes to be reconnected, Wells Nos. 7
and 8 to her public utility water system, and :hereaftér operates
or causes TO be operated continuously saild wells 4in commection
with Wells Nos. 5, 9, and 10, in supplying water to consumers
residing 1in Tracts Nos. 7806, 8910,'and 6915, and to no othrers,
without recelving prior authority from this Cormission.

This order shall comstitute sufficient warrant and suthority
to the sherifl of any county of this State, wherein the 3a8id Mattile
Z. Haney may be found, to arrest her forthwith and imprison her 4in
the Jail of sald county and to keep ker 30 imprisoned until skhe
does and performs, or causes 0 be done and performed, the acts,
matters and things aforesaid. )

Tone at San Francisco, California, this 2.3 4~/
hugust, 19L9.

et
Commissioners. .




