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Decision Yo, 435359

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

In the Matter of the Petition of the )

UMARIPOSA PUSLIC UTILITY DISTRICT for ) Q
order fixing the Just compensation to ) Application No. 30434
be vaid for a portion of land of the )

"Teabucco Water Svstem," o public utility.” )

RCZERT OWEN CURRAN for Petitioner.
DOCKER & DOCKER, by F. W. DOCKER, for respondents John
Trabucco and Catherinc B. Trabucco.’

OPINION AFTES HEARING OF QRDER TO SHCW CAUSE WHY
COMMISSTION SHOULD MNOT PROCEED TO FIX JUST CCUPEMSATION

On June 22, 1949, the Mariposa Public Utility District filed the above
eatitled petition praying that the Commission proceed in accordance with the pro-
visions of Section 47(b) of the Public Utilities Act to fix the just compensation
to be paid by said District for certain lands which it intends to acquire under
eminent domain, ig being alleged that the lands to be acquired constitute a portion
of the lands of that certain utility known as the "Trabucco Water Systcﬁ.“.AThe_
petition names John Trabucco and Catherine B. Trabucco as the owners of the lands
to be acquired, and 4% names three other persons as claimants of leaschold inter-
cs5ts in said lands and the Pacific Gas and Electric Company as a ¢laimant of a
right of wey.

Tac Commission thercafter, as required by Scetion 47(b), issued its
order dirceting cach of the named owners and ¢lalmants to appear and show causc
why the Commission should not preceed ©o hear the petition of the Mariposa ?ublic

ULility District® and to fix tho Jjust compensation for the lands deseribed. Pub-

% The petitioner will usually bo referred to in this opinien as the district,
and John and Catherine B. Trabucco, the named owners of the lands the dis-
trict sceks to acquire, will be referred te as respondents.
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lic hearing was held thercon st Mariposa cn Qetober 5, 1949. Respondents aﬁpeared
at that hearding througn counsel who stated thot he was not then prepared c¢ither

to zcknowledge or ¢ challcngc the jurisdiction of the Commissien to proceed in
the matter. Accordingly, he requested permission later to submit a written pleade
ing should it be detormined shat thc Commission'$ suthority to procced might be
subjeet to question. Thereupen, it was suggested by the presiding Comeissioncr
that some evidence be taken for the purpose of clarifying'certain facts whiéh
might 2id the Commisscion in detormining whether the roquisite jurisdictionnl facts
were preseat.  After the reeeipt of such cvid#nce, the Commissionqr requested

that briefs be filed by beth the petitioner and the respondents covering the Qucs—
tions sugeested. Briefs have been filed.

The Commissicon must detormine whother it should procced further to hear
the petiticon ef the distriet and to fix the Just compensation 10 be paid for the
lands it sceks to cequire through cendomiation as provided in Seetion 47(%) of the
fublic Utilitios Act. As thc;jurisdiction of the Commission to entertain such a
petition is dcrivcd from specinl statutory autherity wnrcelated to the power givon‘
it to rogulate pudblic utilitics, it is cvident that its riéht to sntertain §uch
a vetition may not be conforrcc by agrecment of tihe partics, but that the requisite
Jurisdletional facts must be pluaded aand shewn to exist. A brief rcc:il.tnl of the
facts plended, and as suppluncnbed by evidence received, will serve te indicate
the naturce of the Jurisdictional quostions which must be .determined.  The position
taken by the martics with respect to such questions will be conzidored proscntly.

The petitioner is a public utility district organized under the Act of
1921, It alleges that its petition to the Commission is one of the fifst cless
under Seetion 47(k) and that it intends to acquird under erinent comain a portion
¢f tae lands of that certain utility known as the "Tradbucco Water System," which
lands are ¢wned by John Trobucco and Catherine 3. Trabucco. The petition recites
that theretufore, on Decamber 8, 1948, the district filed an action in the Superior

Court of Maripesa County to cendemn the lands in question and that such complaint

containing a deseription of the lands deserided therein is mede 2 pord of the
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petition £iled with the Commission. Attachsd to the petition are copies of other
picadings filed in that emincnt domain action begun in tihe Superior Court, to=
gether with certain orders made by the Court thercon,

The pleadings filed in the Supericr Court declare that the lands to be
ccauired censist of about sixty-three aercs of vr“zmnp Lland which is unlrorovod
cxeeot for two dwellings therecon. The acqu151tlon of this land by the district is

2id to be necessary for the purpese of constructing a dam on Stockton Creck and

2 regulating reservoir for supplylag demcstic and commercial water service. The
Couxt was asked .to ascertain and assess the value of the land sought Yo be con-
demncds  Ib was alleged alsc that because of tho ufgcncy cf‘its.procecding immedm

iately with the construction of the proposed werks, the district be author"zcd to

take immedinte nessession of the land pursucnt to Article I, Section L, of the
Constitutions On Deecember 13, 1948, the Court issued an ordor fixing the amount
 of the deposits to bde made by the district to sccurc to each named ovmor or ¢laime-
ant tho payment of just compensation for the toking of his e¢state, including dame
ages by reason of an adjudieation phat there is ne nceessity for such iaking. The
amounts thus {ixed having been deposited on the same ddy, the Court issuod an order
placing the district in pessessinn of the londs witih the rihht imnediately to re-
move 21l obstacles thercon and to construct the public jmprovemonts described.

Evidencu presented at the hearing before the Commission on October 5,
1949, indicatos that the district had tnken posscssion of the lands deseribed and
that it was then precceding to construct vater storage facilitics thereen.

Subsequent stops taken by the parties in o Superior Court action rolate
only to matters of pleading. The resp ‘~n£s here filed thcir answer to that com=
pladnt on April 3C, 1949. Tho answer denies.that the public usc to which plaintiff
intends to apply saié proverty is 2 more necessary public use than that to which
it, or aay part thereof, is alrcady aporepriated; and it is affirmativciy alleged
by the defendants that the property scught to be taken from them is a part éf a
peblic utilivy which has been and 1§ operated by them for the purpose of furnisning

a water gurply to the town of Mariposa, and that the proporty sought to be taken




by the district is an integral part of said water system.

Facts placed in cvidenee at the hoaring bo’or; the Cormission reveal
that respondents owa and operate water service facilities supplying water o rosi-
dents within a portion of the town of Mariposa. However, the Commissicn has‘nevcr
assumed jurdsdiction to reguleate that water ucercc as & public utility service,
2nd no commlaint or other pleading has been filed with it calling for a determina~
vicn of rospondents' status as o public utility. The water supplied by responcd-

s is dorived from fourteon springs which arc locatoed on thoir lands lying out=

the tovn of Mardipesa. The evidence indicutos that nono of the land sought to
e acquired by the district is prescently tho scurcee of any of the water system. It
dacs anpear that water was once obtalned frem a spring lacated upon the-property
sought to be cequired, and that 2 pipe formerly used te transport water from that
spring hed remained in place uatil the time possession was taken by thc district.

It was testificd thet other springs on such lands could have been utilized by

>

regpondonts in the future, and that it hnd been their intention to use one segment

of the lan 2 tank site,

The factunl situction thus presented in thls netition to the Comalssion
1o fix just compensation to be pald for oropertics sought to bo acquirez by emincnt
d main Ciffers in two respects from 2ll others coming within tho Commission! 5 ox-

worience, The first difforenece is thet the instant petition docs not allcge, nor
doos the evidenec indieate, that tiae district scels o acquire any property now
devoted to public utility use. The second distinguishing faet is that the district
Gid not initiste its condemnation procceding by first filing its petition with the
Commission. Instead it began an action in the Superier Court wicrein it sought
a firding by the Court of just compengctisn, hot neroly a finding thot it woes
entitled to acquire the preporty and take possossion thoresf upon the payment of
the Just compensation previocusly fixed by thu Commission and thereafter qubjuct
%o alteration by ¢he Commissien.

The Cistrict coptonds that tho duty of the Commission to hear its poti-

tion ariscs from sl fact thst the lnnd to be condemnoed is n part of other lands
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owncd by a public utility, whether or nct any wort of thosc taken are used in

utility sorvicc. It says also tiint the Commission must accept the declaration mado

in rospondents' angwer to the court action that the lend being taken is on intogral

nart of their utility woter Systerm. ' .
In the epinion »f the Commission the intent of Secticn 47(b) is to asuth-

crize it to fix just compensaticn only when the proverty biing acquired is belng

u5ed in a substantial sense by o public utility in rendering its utility scrvice.

A construction of thnt scetion which would give the Commission pswer to valuo

wronerty of any character because it hanpens to be owned by a utility would net

be 4n harmony with thuso court decisions which nave interpreted and sustained the

cltornctive ominent domnin procedurc thercin provided. In Mardin Munieinal Water

Distriet vs. Morin MWntur & Power Co,, 173 Cal. 308, 316, the Suprome Court stated:
————————— > ? ‘

"hether the mroperty of public utilitics forms o class which
may fairly Bc thoupht to roouire a differcnt kind of procedure
from that adentad for the taking of sther property by ominent
domain s primarily o oucstion for thc state itsclf. ZElcnents
of noeenliar comnlication and Qifficulty arc ofton involved in
tho valuation of the property of a public ubility. The et
that nublic utilitics nre subject te constant regulation and
cxamination by the railread commissinn may well have led the
legislature te conelude thot that commisslon was bost able to
make o Just and equitable appraiscment of thelr wrapcrty.”

In the same casce,. when summarizing the provisions of L47(v) the Court
stated that a public corporation may nrocced thersuncor "o acquire the nroperty
of the owner of such public utility whielr L5 devoted to such public use " And

in Sast Bay Yunicinal Utdlity District vs. Railrond Commission, 194 Cal, 603, 608,

salc that a public body of the designated class may Lile o petition setting

forth that it inteads to acquire "o nublic utility plant,”

Thethor the proserty sought to be taken by the petitioner hore is sub-
stentially uwseful to rospondents in rondering 2 utility scrvice ic a guestion which
tho Commission might determine in the cxerclse of its regulatory Jjurisdleticn.
3ut the difficuity hare is that no rogulatery autherity has ever boen exrcised

over responcents' water system, and tie speeial functisn performod by the Commis-

sion in a nrocecding brought under Seeticn 47(b) is distinet from the regulatory
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authority it possesscs to determinc the oxtent to which property has been deveted
to public use. and should the Commission attempt now to cetermine whether any
useful utility property is being takén by the cistrict, it ﬁmuld have o base its

n evidence rolating to conditions existing prior to the timc the district
filud its »etition end prior to the time the distriﬁt tock passession of the prope
erty and began the construction ~f works thereon.

The second question to which our attention should be dirceted is whether
thc speeizl valuaticn procedurs cutlined in Seetien 47(h) is avallable to a public
body which has first sought Judgment in a court of law and has obtained possossion
of the property sought to Be condemned unon the payment of a sum fixed by the
Cowrt. Seetion 47(®) rrovidés that the condemacr shall be entitled te posééssion
upon poayment ¢f tho just compensation first fixed by the Commdssion, subject to

mont by the Commission. The ceeided eases clearly hold that when Sce-'
tion L7(%) is invoked, the procecdurae thercin preseribed is coﬁtrmlling over incon-

sistent provicsions of law apnlicable to condoemnatieon actions prosacutced in the

courts. Marin Yhmter & Power Co. vs, Rnilrond Cemmisszion, '17) Cal. 7065 Marin

lnicipal Wator District vs. Marin "ator & Power Ca,, supra; East Bav Municimal

Utility District vs. Railrond Commission, supra; Saeramento Municinal Utility

District vs. Pacifie Gos & Zleetric Co,, 72 Cal. Apma {2nc) 633,

It might not be of coiceran to the Commission that the vetitioner here had
first asked the Superio; Court of Mariposa Couﬁty to plac§ it in posscsaion of
respondents! property were the Commission cortain of the preper course of action
to be token in dctcrmiAiné Just compensation under such eircumstances. The Com-
mission is roquired to voluc the property as of the date the petitisn is filed. As
that was subsequent to the date on which tho district toole pcsscssioh and proceedes
to alter the proverty by beginning thé construction of works thereon, it'is evident
that o finding madc‘ofnjust compcnsnticn'as of the date the netition -was filed
would not reprecent Just compensation as of the date respondents' property was

_actunlly taken.

It is the Cummissicn's cunelusion, thercfore, that it shouwld not procced
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to hear the petition. Not only do we have grave doudt as to our 3uriadiétion-to
entertain the petition, but considerable doubt arises as to the proper course of

action should we undertake to determine the just compensation to be paid for tbe

3 propertios describeds And the Commission does not perceive wherein any injuaticw

to eithcr the district or the respondents would result from a dismissal of the’
petition, for a condemnation proceeding. in a court of law has already been begun

and it is cloar that such alternative procedure in eminent domain is available.

QRDER

Petition having been filed by the Mariposa Publie Utility District seck-
ing an order of the Commission under Section 47(b) fixing the just compensation

for cortain described propertics, and the Commission having lssued its order to

each of the named owners and claimants to appear and ghow cause why the Commidsiorn
should not procced to fix just compensation as prayed, a public hearing having been
held on such order to show cause, and the Commission having fully considercd the
mattor and basing its order upen thc findings and conclusiona cxprcssed in the

foregoing opinion; and geod ecause appcarmng,
IT IS HEREBY ORDERED that the petition of the Mariposa Public Utility

District be and hercby; is sacd, :
Dated at y California, this g{ 2  _day of

Commissioncrs.




