
Deci~ion No. -----

BEFORE THE PUBLIC UTILITIES co~rr\n:SSION OF THE ST/SE OF CALIFOR!JIA 

In the Matte:- 01' the Petition of the ) 
~~!POSA PUBLIC l~!LITY DISTRICT for ) 
o:-a~r fixing the just eompens~tion to ) 
be p.:lid for a ;x>:rtion of land. of the ) 

Application !!o.' 304:34 

"T:-abucco r,'i.'lter System, II P.. public utility.' ) 

ROBERT OWE(J C~'R..':\AJ.~ for Petitioner. 

DOCKER & J')OC:'O!:R, b:r F. W. DOCKER" for respondents John 
Trabucco 1J.nd. Catherine B. Trabucco.' 

O?INIO~J AFTE..1i. HEAlW'C m: ORDER TO SHe); CAUSE ~~11Y 
em.':!'!; ISS ION SHOULD ~mT PROCEED TO FIX JUST eor:~psr,~St.'1':::ON 

On June 22" 1949" the Mari!,Os.l Public Utility District filed the above 

entitled. petition praying thc.t t~o Commission proceed in accord.ance with the pro-

visions or Section 47(b) of the Public Utilities Act to fix the just compensation 

to be paid by snid District for certain lands which it intends 'to acquire under 

e~nent do~in, it beir~ allc~cd that the ~~nds to be acquired constitute ti portion 
., 

ot the l~nd.s of that ccrtl)in utility Imov.n 3$ thlJ "Tra't:i1:.cco W~ttJr S~'stom. It The 

petition ~m~s John Tr~~ucco ~nd C~thcrinc B. Tr~bucco ~s th~ owners ot the lands 

to be acc;.uired" a."'ld it M::\CS three other persons .9.$ cl.'li!ll.'l.nts of lcasdholdinter-

csts in said l:\nds Il!"ld the P~ci1'ic Gas and El~ctric Company {IS ~ claimo.nt of a 

rig.'lt or w::,:.,. 

The Commiss:"on thcrco.1'ter, .:lS required by Section 1+7(b)" iSS'lvd its 

ord.er directing co.c:. of tnl;! ~:n~d ownor:;; {InC: e~aiJ':4."J,nts to ~p'P..;m.r ~nd show cause 

w":!;,~ tl'H~ Corn:ni~:ion should not procot.)d to h',),'lr the pctitionoi' the VlIlripos:l Public 

U~ility District~:· .:lnc:. to fix. tho just compcnsc.tion for the l,'lncis d..::!scribcd.. Pub-

* Th<;: p<;;:titioner will usuaJ.l:,' be r..:forrCld to in this opinion :lS tho district"" 
and Joh."'l ~nd. ~th\.:rin~ EO' Tr.:tbucco" the nnmcd owner:: of the l;mds the clis­
trict S¢~:~ to acquire.:, 'h'ill be rcforrcc! to as respondents. 

~ 
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lic hc.'lrinG WD,S held thereon t,t M.:l.ripos.:\ en Octvbcr 5, 1949. Rospondcnts ~ppcllrcd 

.::.t t~t hc:::.rins througn eouns,:ll who :;t.::.tuc thc.t he 'W:I.$ not thon prep.'lrod either 

to .:::.cknow1cdgc or to el''i.<;\ll.;;:ng~ the jurisdiction o£ th~ Cornmissicn to proceed in 

tel.:! ::etter. Accordingl3', he requcsted pCrn".ission l~tQr to subrr.it ~ written pl~:ld-

ing should. it ~~ dotorcinoc! th"t th<;; Com,,~·d.s::;ion I 13 c uthority to proceed might 'bo .. 

Sl,;.':l~c;ct to question. Tl'l..::rcupon, it ~$ suggested by the pNsiciing Conrtissioncr 

th;tt. SOI:~ eviC:-:.:ncc be t.3.kcn for the purpose a£ clo.rii';ing c~rtain £.'lcts which 

might .:::.i~ the Cocmission in d~termining whether the roquisit(i; jurisc!ictioncl fc.cts 

WON prcsl~nt. liter thi;ircecipt ()£ such cvj.cl,;;ncc, th~ Co:runissianor r..::qucsted 

th.:::.t briefs be fil(,\c. by both th(~ pctitionoor ~nd the rcspond-.:nts covering tho ~ucs-

tion:l SllggO::;t(:~. Briefs h.lvC beon ~ilcc.. 

- Tho Comrr.iesi"n must c.otcrr:".inc whcthcr it sh..,uld pr~eoc-:l. f'urth<:r to hco.r 

the petition c~ tho cli:ltrict ~n~ t~ !:xth~ just c~mpcns~tion to be ~id ~~r the 

l~ncJs it secks to :::cqlliru through ci:n(:i.JI~.nntiC'n ~s provi-':cd in Section 4.7('0) o£ the 

t'ublic Utiliti,')$ Act. Ac t:,:(.: juri~c.ictir .. n "r the Co::vr.icdon to ont..:rt:dn such ." 

?~tition is dcriv..::d rrc,!:', sp~ci~.1 st.~t\\tory :luth~rity unNl·'ltcd tt~ the power giv<::ln 

it to rcgul.:ltc public utilities, it is \,1vident t!iat its right to ontcrtuin such 

a petition rn:J.Y not b~ con1'crrcc:. by '~3rocrr.o,;!'lt or the p.'\rti~S" but th~t the requisite 

ju:-isdiction:J.l i'c.cts ::tu::;t 01,) ph.:Jcio':' \l:1d shewn to ,,:O.st. A b:oie£ rccit."l o£ th~ 

i'~cts plcc.ci0c., ~nd 0.5 supplul:lcnter1 b~~ evidcmco receivod, will serve to indic~t9 

the nAture of tr.c jurisc!iction::1.1 quostions which l'!I.ust b0 .dctcrrr.inod. Th~ po~ition 

tc.bm by thr;; p:;.rtics with ri;;:ipoet to cuch quc.sti\,r:.s will bo consi~oNri pNs(;;t.tly. 

Tho poti tivnor is .l public. utility clist:-ict org.:mizcd under the Act or 

1921. It ~llc&c~ th2t its petition to tho Commission is on~ o£ th~ first cless 

under S~cti~n 4.7(b) ~n~ th.lt it int~ndc to acquire under ~~!n~nt clorrAin ~ portion 

ct t!1<.l lan.;1:; of thnt ccrtl!in utility kno',n ~s the "Tr~'oucco '!fater S:rstcm, 11 which 

l:lnd.s .'lrc c'fmQ\! by John Tr!'.buceo and Co.thorine 3. Tr:\bucco. The p~tition recites 
, 

thr,t theretoi'c:"o, on Dcc'Dmbcr 8, 1948, th<J c!.i~trict !ilod M :lction in th<:: Superior' 

Court o£ ;'f.aripc>st!. C~unty to ccndc!::n the l~nds in question n.nd th.':\t such co::pl.nnt 

containing 0. d.cseription of the lo.nr.~ described thcr~in is ~~d~ ~ port of the 
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petition fil.;;:c' with thl;! Com.'ni~=ion. Att.'lch~c. to the petition .:J.rc c";:>ics or other 

plcn.c.ings :-i100 in th:~t cr..in0nt cOI1'.":lin ::lotion begun in th~ Sup,crier Court" to-

gether ~dth ccrt~in or~Qrs made by tho Court thcr~~n~ 

Th~ plcaclin;s rilod in the Superior Court cccl~rc that the l:mds to be 

.:l.cqllired ccnsist of ~bout sixty-three :\crcs of gr::tzing l~m! which is unimprovod 

cxcc~ for two dwellings thereon. Tho .;lcquisiti()n of tl'lis lr.\ncl. by the district is 

sdd to be necessary for the purpose of constructing a dam on Stockton CrcC;lk ~nd 

Co rcgulc.t.iI"..g reservoir fo: sl.:.pplyins dom.;;stic ::tnd "commerci.:ll vmtcr scrvico~ The 

Co\.:...'""t ~s ~sJ,cd to :l~certllin .'ll .. d :tsscss th~ VlJ.U~ of the l.?nd sought to be t\on-

dC:-:""lcd. It w:ts D.ll~et.lcl ::-.150 th.'lt b<.'lCIlU50 o£ t~o urgoncy .;£ 1tsprocccCing immcd-

ic.t.:.ly with tho constructi"n of tho PNPoscd works", t ~;.;.. district be nuthorizcd to 

t:lkc i:":1.'ll,~di,":tc possession of thlO l~r.d pursu:mt to, A.rticl.:. I, Soction 14,,, of t~'o 

Ccr.stitutior.. On Dccc~bcr 13, 1948, the Court issued ~ ordor fixing th~ amount 

-::.;C th .. ) d~posits to bo mc.c.o by tho c.i~trict to socure to 0,,'lch nt\:n~d ownor or cl~im-

::',nt thv p~ym(:)nt or ju:::t co:':\pc:'ls:\tion s'\"r tl':.;;; tc.king of his ~st,~tc" includir..g dc.m-

~~unts thus fixod hwine bC(;ln deposited on thQ 5;:1:110 d:~,y, the Court issuod :lon ordor 

plr-.cing the district in possession I~~ tho lr.n<ls witt". tl'l~ right in'lmodi:-.toly to re:" 

::love ~l obstQ.clc::> t~Nr~on .lnd to c.:>r~st:-uct thi.l public ir:l'prov(;'monts described. 

Evidencu prcs.z:ntct..! c.t t:.u hC.:Irinr.; bcfor(;; tho Co~.issi,,)n on Octobur 5" 

1949" i.nc'.iclltos th.lt the c!istrict hn.r1 t.'lkon possession of th~ hnds cQscr:i.bod .lnd 

t::'.:t it WCoS then prccoodir.g to con::truct \'::ltor st0rlleC .fn.cilitics thereon. 

Subscqu~nt stO?S t~kcn by tho ~\rties in th~ Superior Court ~ction rol~tc 

only to ~tt~rs of pleading. Thr;: rocooncl.;;:nts hor<;; filed 'choir answer to thnt com-
" " 

plc.~t on April 30, 1949. Tho ~nswcr ckmiostr.c.t t!"IO public usc to which pl~intiff 

intencls to npply saici PMpcrt;-:,'" is ~ more nccess,':\r~r :':".lblic usc thnn t~t to which" 

it." or D.~' pc.rt th<.reof" is ~lrc~,dy \ll':?ropri~tod; "~d it is o.:f.'i'irl':'~tivcly o.llcgcd 

by the c.ofondor:.ts thf!,t the property sought to be t.:kcn fro!!'. thcrn is .'71 P3rt r..,r :\ 

public utility \':hich h~S 'oeon ~n~ i~ operated by them for the purpose of furnishing 
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by the ciistrict is an integral p~rt of s.'lid W::lotcr systcr:. 

Fn.cts pl~cQc. in cvid":lcC ::lot the hc::>.rinr, bOi'oN tho Cor.-rni~sil')n rcvc.:I.l 

t~~.t rcsponcio::ts OW:'l .:lnd op.~rntQ W.:lt~r sorvico f'~cilities supplying wo.t\;r to rc:si­

d..;.:!':.ts withir • .:l p"rt.icn of thu to'lm of :.:,").ripos.';l. Howevor" the COt:ll"'..issicn nls' never 

::.ssur.tcd juri:::.:!iction to rcgulctc th~t w:.\tcr service ~s CI pl,l.blic utility service, 

~:.d roo co~plaint er other ploa~ing h~s been filed with it c~lling for ~ dctcrrnina­

~io~ or r¢sponclcnts 1 stctus ~s c public utility. Tho ~~tor suppli~d by rcspond­

c::.t~ is dorivcd !rc~ i'curt¢on spring~ which <:~rc loc~tod on thoir lo.nds lyin,F; out­

sic.c tho town of 1~~ri?"'so.. Th.:; evidence in:;4ic~'.tos th:>.t none of the land lSought to 

be <:l.cquircd '01 the district is prcs(.Intly t:.o source 'of O,:-.y of tho wat~r $ystcm. It 

d\~cs c.,PC.'l:' tr.:lt ~·tutcr W!loS once !..~bt:lin~d !rem Il sprine loc:"l,tcd u~on ti1.~ prope:rty 

sought to be =.ct;uiru:i" and th~.t :l ,i~.;) fvrmcrl:,. usee. to tr.::msport wn.tor from th.'lt 

s,ring hed re~~L~0d in pllec u.~til th~ time pcs~ooSsion wn~ tnkon by the district. 

It wtlS testified th:!t other springs on s'.:.ch J.~nds eoult.l h:>.v/.: boen utilizcd by 

:,e$~ndonts in the future, ~ncl thnt it hnd been their intention to us~ one scgment 

Th~ r~et~~l $itu~tion thus ~ros~nt~d in this petition to the C~~~ssion 

to fix just com!,cns"tion to be pili'::' f-:..r pr0?crt~ .. ~s SOUr;i1t tv '00 Clcquirc:: 'by I'::rr.ine;;r.t 

c:.o:,:,:.in dii'fcrs in two rcc;?oets :£%'(1/:'. .lll others cor.li~ within the Com:'nission t S ox­

?Qricncc. The first d~£f~rot.co is tr~t tho instnnt p~tition docs not al1~e~1 nor 

c-:.cs tho evidence i!'.C!ie~tc.r tbt t:~c c:l.i~'t,rict soev..s to ~cqu!.re ~ny prnpcrty now 

c.~votec. tCl public utility u.s(~.. The second '::'istinguishing f~ct is th:"t tho district 

ciid not initicte its condQT~~tion ~rQco~ding 'oj first filing its ,ctition with the 

CO:t.":li:;sion~ In:Jtco.~ it b~g .. ~n 1m .'lctbn in the Sl.t,cricr C~urt whorein it sought 

.l fir..-:ling by the Court of just. compcnot.tiJl"l" not J':'Ioroly ::0. fin,ling thc.t it w~s 

<J:.t.itlcC! to .lcquiro th~ prc-port:r ::o.ncl ·~ru~o possos:::ion thor(;.lo£ upon the ?!,yr.l.ont or 
tho ju::;t com:)cn:;lltio!l :JNVio1J.:jly fixed by the C.,r:uni::;sion .'lnd tJ:crcllftcr subjoct 

to ~ltQr~tion by th~ C~~~ssien. 

Tho c!istrict cr:,r.toZlc.::; th.::.t tho c1llt!' ,')f tho C·:):r.issivn to ~ionr its peti­

tion .:I:'i::;C5 from thl; fact t~"J).t the 1,~nC: tel bo. ccndcmno~ is :\ p~rt of oth.:.:r In.ndo 
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owned. by ~ i'ublic 1.:.tili ty, whether or net ~ny 1jort (~:t:' those t~kcn .'l~ usoe in 

utility sorvice. It ::;:':/5 .:\100 th:~t t!10 C<J:::.'!ussion must c.ccept the c.cclnrnti~n mcde 

in ro::;ponc.l.:.!ntc r c.nowcr to the c','urt ~cti..:-n th.~t the ~,~.nJ bcin~ ta.ken is aD. intogrll1 

=,,-,rt c:f th(.:lir utilit~· w:::..tcr oyst.crr ... 

In tho C'!'ini..,n "r the Cor.unission tl:c intent 1,):(' Socticn 47(b) is to c\llth-

crizc it to fix just c:C';m~cns~ticn or.ly when the pr':'~crty being .'lcquiroci is b\.)ine 

:.:.s~~ in ~ subst::.ntinl sunso by :l public utifity in rcndcrint; its utility servic~. 

;.. c.::.nstruction of th~.t section wr.ich would give tho Commi.s.sion =,~war to v.:Uuo 

~·r~:?crt:: of ::111Y ch.'lrc.ctor b':'CO,\.l5C it h.~?pcns to be owned by Il, utilit~- would net 

b(;. in h:l.r::tony with thuso court clccisions which h:lvC int~rt'rctcc:. :lr.cl susto.inod tho 

~ltcrn::.tivo c:-:-.incnt c.vra.':'.in rroccc.lu..-c th~roin provided. In tL-t.rin r,fl.lnic:1.?~l 'lInter 

:Jistrict vs. ~.~~rin ~'bt'.;,r & Pnwt"::' Ca. I 173 C.::l. 308" 3l6, th~ Supror.lo Caurt ~t~tcc!: 

1t~':l'l6thor the ;-rclperly ~f I"i.iblic ut:l.litic~ :t:'crl':\$ ~ olr.~$s whioh 
::1.:":" f.:-.irly bo thourjlt to rcquir..: ~. dii'fercr:.t Idl'ld of prcoodurc 
:('ro= tt~t ~c~~t~d for the t~ki~~ of ~thcr pro~~rty by er.~nont 
<.!(')r..~.in i~ ;,ril'::a~~ily ~ ql:.vstic.n f~r t~iC st·':'lto itself. Elf.:i':;cr.ts 
of ,ccI.:.li::-.r c"rn;:ilic~ti..,n ~'.Id c:afieulty .:\ro of ton involved in 
tho v:Uu.~tion -:>1' the ljrOi~ort;r cof a public utility." The f.:',et 
th::.t ,ublic utilitic::: ~.r(,,) su'ojoct tc c(,!,lst~nt rC;.:ul~tion .md 
c:lC::ti."l::tion by tho rrd1r\~."::d c·'r.t.,:,.ioaitm r:.-'.y well Mvo led the 
lcgisl::.ture tc c':.r.clu':lc th::-.t tl'l .... t cO!':'l.'r.i~si,·m w,,"s botlt .lblc to 
r.~"ko e. just ::.nd cCJ.uit::'.bl~ .:t!~;')r~iscr:~cnt of their ,ro:,crt:t. ,f! 

cr 'th~ O\';n~r \o! sucl'l public utility whic;l i:; clcv;:t~d to such !'>uolic usc. n A."ld 

it \,;:::.s snid. th~t .l public boc1.y of th.:: closiSrotoC: cl.'lsS m:lY 1'ilo a i-:.ctition ~t;!tting 

forth th::.t it intcnc.s to e.cq~irc lie. public uti1it,j~ pl~nt." 

7:b..;;:thor the l'rc;.-crty sou.gr.t to '00 t4'.KCn by tho p~titi.,)n(;)r horo is :sub-

stc.r.ti4\lly useful to r':Js;·)on::l.cnts in rendering ::. utility scrvic.;; is ~ quostir.'ll':. Nhich 

tho Coe::U.sl:icn ~ght c.ctcrr..ino in the exr..rci.3c of its rc[;Ul.:':.tl)ry juris,·:icticn. 

But the difficulty here is th~.t no rcr,.ll~t"'ry tollthc·rity MS cvor bOen cx..,;rciscd 

sion in n. ::,roc(.lco.ng brOllf;ht un::!.or SoctiL:n 47('0) is cistinct frol':'. th~ rc!;uJ..'l.tory 
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:\uthority it possesses to dctormi!'ltJ th~ c .... "'tlCnt to which r'rop'-!rty MS been dovoted' 

to ~ublic l.:.So. A.nd should thl: Co!'!1mission t\ttc~pt MW to c~ctcrr.dnl.) whether any 

useful utilit:t prop..::rty is boing t,j. ... cn by th~ ::istrict, it wl";auc. h:wo to bns0 its 

jud,.~=tynt en ovidQnc<.: rd~tinb to condi tior-s exioting ~rior to the tir.lo the district 

crty o.n~ bogo.r. the construction .. £ w::->rks th¢rcon. 

ThQ socond quc::;tion to which our ~tt-;}ntivn should. b..:: directed i15 whoth..,r 

the ::;,oci.:.l w!lun.ticn proceduN outlined in S~cticL'~ 47(1,) is o.v,:\il,,\blc to " public 

b.;j~- '''hieh has fir:;t soU;l".t jucle:nent in " ccurt or bw :lnd h::1.S obt.'liricd ,ossossi~')n 

of thl:i 2'rc;~rty .:lousht to be ccn~tJ:nncd I.l;"'on tho p~ym.;nt or 0. ~ut:". 1'ixo<': by the 

C~urt. S..;:ctivn 47(b) r':,ovidcs tht\t thCl cO:l.dc.:In."lcr sh:;ll ho ontitlc.d to posso;}s!li~n 

ti"n 47(0) is invoked, the P:'OCi::i!UN therein l'roscriboc i13 contr"llin~ over incon-

dstcnt prC'vision~ cf 1=-.\'1' up"lic,'lolc to conclcl'!mntion ncti¢M prosoc1.:.tcd in the 

c, ... u ....... "'. v..,··~n "T~tcr ~. p ...... ·c ... C,"I v'" n"~Jro"'oI Cr. .... "1·: ..... .;"" ... 'l71 C"" 706- \f-t"'l'n _ .... ...,." -to ....... _II. 11\," '........... • '-I. ~ . \.\;.... ...,;1., .................. ,.~1, .... ,~\.. , ~ 

Di!;tri.ct V3. P~eific C',,~s & Electric C1:J O " 72 C.nl. Ar;-,. (2nd) 638. 

It ::liZ-r.t not bo of cc,):ccrn t., th~ COl'll.':Ussi!'ln th.'lt the peti tioI:lcr here ht'.cl 

first .';\~l<:cc. the Supc:'ior Court of :\!.:::ripo,:j". County tQ pl.'lc~ it ill possossion or 
rcspond.::nts' property were thcCNn.'11issic-n ccrtf.l,in ;)f tllc prc},cr course Cii' n.ction 

to be t.:!.k'i.)n in ';ctorcining just compensn.tion under such circur..st.'lnccs. Tho Cem-

~.issj.on is rcquiroci to value the property ns of the cl..'\tc the !'ctiti-;,n is filed. As 

tho.t ~s subSCquOfJ.t to the dntc on which the .:!istrict tool.: :X)ssossion .:!.nd proccedej 

to alter the pr,,?Orty by bC6inninr, the cC'n::ltru.ctir)n ~! works thereon" it is cv.i.~ont 

. :..ctunlly tnken. 
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to hear' the petition. Not only do we have grave doubt· a:s to our juri:sdietion' to 

entertain the petition, but considerable doubt ari~es as to the proper course of 

action should we uncl.ertakc: to determine the just compensation to be paid for t~e 

properti~~ de.:5cribed. And the Commission docs not perceive wher~1n any inj,~i£b~~ 
to ei thor the district or the respondent!! would' result trom a di,m1ssal of the:;:' 

petition,- tor a condemnation procooding,in'a court or law haa alreaqy been begUn 

and it is cloar that such 1l1tornativc procedura in ecinlJnt domain is available. 

ORDER .... -~ .... ... 

Petition having boen filed by the V~riposa Public Utility District seok­

ing an order ot the Commission under Section 47(b) fixing the ju.tlt eompcru;ation 

tor certain described properties, and the Commission having issued its order to . 
each ot the named' ownors .and claiJMl"l.ts to Appollr .:u'ld :rhow CIl1l:JO why the.: Comn1~:r1on 

should not procoed to fix just compensation as prayed, .l ~ublic hearing h:lving been 

held on such order to show caus~, ~nd the Comrn1ssion having !ul~v conslderod the 

mattor and basing its ordor upon tho finding~ 3nd conclu3ions ¢xpro~sed1n the 

forogoing opinion; and good ~use appearing, 

rr IS HEREBY ORDERED that the petition of the Mariposa Public Utility 

- 7it 
, Co.litornia, this elt - ~ ot 

, 
l 
i 
V. 


