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for Pacific Freight Lines and Pacific Mreizht Lines
Express, interested parties.

Boris H. Lalkusta for Iield Division, Public Utilities
Commission of the State of california

OPINIONX

The purpose of this proceeding, which is an Investigation

instituted on the Commlssion's own motion, is to determine,

(1) whether California Freight Scrvice, Inc., a
corporation, hereinafter called respondent,
has operated, or is opcrating, as a highway
common carrier, as defined in Seetion 2 3/4
of the Publie ﬁtilities Act, anywhere within
the State of Calilornia, without having obtained
a certificate of public convenience and necessity
or having possessed or acquired a prior right
so to operate, as required by Section 50 3/4 of
the same Act;

whother respondent should be ordered to cease and
desist from operating as a highway common carrier
until it shall obtain authority so to deoj and

whetheér the permitted rights, or any of them, held
by respondent should be cancelled, revolked or sus-
pended, ‘

Hearing were held before Ixaminer BEradshaw at Los Angeles,

Briefs have been flled.
It was stipulated that respondent is a California~corporatbon
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having its principal office in Vernon; that since about June l; 1946
it has owned, controlled, oporcted, or managed auto trucks used

in the transportation of property fo; éompensation over public
highways in California; that it holds permits to operate as a

radial highway common carrier and highway contract carrier, as
defined in ﬁhe Highway Carriers! Act,“and as a city carrier, as
defined in. the City Carriers! Aet, but does not possess any
avthority to omerate as a highway common carricr, as defined in

the Public Utilitles Act; that since about May, l?ﬂé, offices and
terminals have been maintained at Vernon and Oakland; and that at
the time the hearings were held an office and terminal was maintained

at Fresno.

Zvidence was presented by an.cmployee of the Commission's
Tield division concorning the resuits of an inspection of respondent's
records and an interview with its president. The witness testified
that, according to statements mode to him by respondent's president;
(1) operations are conducted prinelpally between the Los Angeles
and San Pranclsco Bay arca, (2) some operations tale place between
Los Angeles and San Diego and points nearby Los-Angcles; (3) U. s.

Highways 49, 50, 99 and 101 arc uscd in respondent's operations and

() the Los Angeles-San Franciseo Bay opecrations are usvally con-
X :

ducted daily Monday through Saturday of each week.

An exhibit was received in cvidence nurporeing to list
all intrastate shipments transported by respondent between Los

Angeles Territory and San Francilsco Territory, as defincd in
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Highway Carrierst! Tariff No. 2, during three 5-day periods, Copips ;‘
of freight bills appearing ih respondent's records constituted the
source of the information., A summarization of some of the facts
disclosed by this exhibit is set forth in the following tabulation:

. August: Scptember October -
9 to 13 20 to 2k, 25 to 29,
Incl., 1948  Incl.. 19%8  Inel,. 1948

Number of chipmentSeeeeeeesees 66 221 243

Number of ConsignorS.cerescssss 36 35 37

Number of parties by

vhort charges were nald.....vvee 32 31 23
COnSiZNOrSceasssensvsnsnnaas 30 30 31
CONSigNCeS.veuesesnrnscsanse 3 ' 3 5

Number of parties who

engaged respondent!s

services so far as '

asecertalnableé.ecessccssaeceseas 30 31 33
CONS BN et evevsvansecnnses 30 30 3l
CONSiENeeS nsenssessceansees 2 . 2 3

Renge in wedight of ship-

L

nents, in pounds...........72 to 79,800 75 to 74,853 48 to 64;956

According to the testimony, it was not possible in all
instances to definitely establish whether the consigaor or consignee
engaged respondent's services. It appears, however, that In most
cases the party who paid the transportatlon charges cengaged the
carrier's service and that for the combined threc 5-day periods
covered by the oxhibit 49 dilferent shippers pald the transporta=-
tion charges. Another coxhibit indicates that during the same three
5-day periods respondent tra58ported a total of 825 shipments,
exclusive of service performed wholly within an incorporated city,
of which 630 shipments (or 76 per cent) moved between the Los Angeles
and San Franclsco territories., The commodities comprising the '

shipments were of a diversiflied nature.

Respondent's gross revenues during 19%8 and the first~half

of 1949, as reported to the Commission pursuant to the provisions
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of the Transportation Nate Mund Act, were as follows:
b}

Year 1948 Year 1949
~First Quvarter m63 729.75 379, 15 .07
Second Quarter 69, h?3.65 5
Third Quarter 72 751.1
Fourth Quarter - 8o, 55% 40
Another exhibit, complled from respondent's records,
consists of a list of 21 written contracts assertedly entered into
by respondent with various shippers located at either Los Angeles,
San Tranclsco or the Sast Bay citics., . It appears that 14 of these
contracts were made during February, 1948, and that four bear

earlier dates.

The record indicates that with the exception of one
instance where the contract i1s in letter form these instruments
contain substantially the same gencral provisions, They state |
that the shipper will have merchandise for transportation by truck
between certain points; that the shipper agrees to tender to respon-
dent not less than a specified percentage (by weight) eacb month
of all such merchandise the shipper shall have for transportation
between said noints; that the carrier agfees to accept and transport
all such merchandise by truck as a highway:contraét carrier; that
the rates and charges chall be those established by the Commission
as minima for contract carriers; and that the carrier shall provide
adequate carge insurance. These contracts also nrovide for their

cancellatlion byeither party on 30 days' written notlce.

According to the 1is%t of those contracts, 1% provide

that 90 nor cent (by weight) ol the shipner's consignments shall

be tendered to respondent. Three of the contracts provide for the
P

tendering to respondent of 10,035 or 75 per c¢ent of the shipmentu,
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while in four instances the volume to be tendered 1s not speecified.

The Commission's field division representative also
nroduced a list of 25 shippers with whom he understood from his
Investigation respondent clalms to have effective oral contracts
for transportation. The dates on which the arrangements were
supposed to have becn consumated or their naturé are not of rcecord
herein. According to the data deseriding the shipments which

moved during the three S5-day periods hereinabove referred to,

respondent nerformed transportation servieces for 14 shippers as

to which there is no claim that elther written or oral contracts

had been entered into.

The traffic manager of a shipver of cosmetics testified
coneerning the use of rcspondent's facilities. He stated that for
a number of years his concern utilized the seorviee of a trucking
company formerly opcrated as a copartnership by respondent's
prosident and another..persony that upon loarning of the dissolution
of the copartnorship in 1945 and the formation of a new company by
respondent’'s president under the name of California Freight Service;
he decided to tender futurc shipments to the now company; and
that when respondent was organized as a corporation in 1S%6 he
agreed to continue to use the service in the same manner as it had
beoen utilizoed when operated by respondent's president as an
individuval. This witnoss asserted that an oral arrangement was
ehtored into because respondent's president asked for the business

and that somc time later a written contract was signed.

According to the teostimony, this shippor agreed to tender
to respondent 90 por cent of the shipments, because the latter's

nresident insisted upon obtaining that volume 1f serviee was to
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be provided. In the routing of shipmoents, the witness indicated
that the volume he agreed to tender to respondent is determined

by ecstimate and that th; balance is given to other carriérs. It
was stated that, as between respordent's service and that of other
carriers, the cquipment used and the physical handling accorded
shipments are the saze. Personal friendship between its president
and the witness was‘given as thoe real rcason for using respondent-s

service.

A departmental manager of a shippor of copper and aluminunp

cable, having supervision over 1ts shipments from Los Angeles,
testificd that about S0 per cent of the shipments to the Bay arca
arc transported by resmondent. He¢ stated that reospondent calls for
shipments at any épocificd time desired, whether once or three

times a day and as late as 5:00 p.m., but that, aside from special
protection in blocking rools and spools on which the cable 1s wounde-
tne blocking being furnishod by the shipper for all carriers--,
regular transportation scrvice suffices for its matcrial.‘vThis
witness tostificd that the use of rospondent's service began before
he boecame ocmnloyed in his present position almost three years ago;
that he understands an arrangemeﬁt was negotiated orally with
respondent by the Company's gencral traffic manager located in

New Jersey; and thet he was instructed to tonder the greater portion
of tho shipments for the Bay arca to rospondent, alvhough was nover
ordered to give rospondent any speelfic amount. He could not recall
using other carriers for shipping to the Bay arca, oxcept In cases

where consignoos speeifically requaested that he do so.

A shipping clerk for a Los Angeles shinper ol paper
napkins testificd that his cmnloyer has been vsing respondent's

saervice since ho assumed his prcsent cmployment about three yoars

<Bom
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ago; that he understands some sort of a "gentlemen's agreement"
existed between the‘company and respeondent; and that respondent

made an effort to obtain a written contract, but his employer

refused to enter into such an arrangement. The understanding of the
parties, according to this witness! information, is that all

nrepaid shipments for the Bay area are to be tendered to respondent;
that a notice ol one week or ten days is to be given rospondent
should the shipper decire to terminate the arrangement; and that
respondent wlll pick up shipments as late as 5:00 pum., if necessary.
It was testified that about 90 per cent of the shipments are tendered
to respondent; that it performs daily service, except on Saturdays
and Sundays; and that, when tendered shipments on which the charges
were to be collected at destination, respondent's president stated

that he c¢ould not handle them,

Respondent did not offer any evidence. Its counsel on
brief contends that the record is devoid of any evidence that res-
pondent has violated any provisions of the Public Utilitiles Act

or of any rule or regulation of the Commission.

It is asserted that no showing has been made that the
three contractual arrangements with the shippers whose employees

testified were a subterfuge or not entered into in good faith,

With respeet to the transportation of shipments for

parties with whom respondent did not clalm to hold any oral or
written agreenments, counsel argues that there is no cvidence that
such'shipments were not actually bona fide movenents as a radial
highway common carrier, It 1s stated that the record does not show
that on uhC Qays aﬁd dates these radial movementa took placc rcspon—

dent was acting ae a contract carrler of thc samo commodlty between

e
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the same points,

Respondent!s counsol also contends that the evidence of
rceord concerning the transportation of shipments for others ﬁhan
the three shippors whose represcntatives testificd merely discloses
a resume of the business transacted by respondent during certain
neriods., The absonee of a showing of the conditions ﬁnder which
the shipments were transported, according to counsel, renders the
cvidence of no valuc as prool of the cxistence of a highway common

carricr operation. In connecction with this and the other contentions

advancod on respondent's behalf, it {s argued that the burden of

proof rosts upon the Commission's staff; that there must be a falr
preponderance of the cvidence showing that respondent's opcrations
have been or are in violation of the Publie Utilities Act; and
that "every man, porson, firm, assoclation or corporation is

presumed to obey the law'.

Counszal for the Commission's fiecld division in his brief
contends that the evidence conclusively establishes wauvthorized
operations by respondent as a highway common carricer, Atteation

is called to the volums of the s hipments, the regularity of the

UDCI&EiDﬂE UQEWQQR tﬁé L@g &ﬁg@l@g an& gan Wraneiseo territories,
tho muwaber of shippors 1navolved and the wide varicty of commoditics
translportcd.‘ The ovidence in these rospocts 18 characterized as
cstablishing a holding out by rospondent to serve a- sizoable portion
of the public genorally in the trensportation of gencral commodities
between fixed termini. The failure of respondent to controvert

the shOWing presented and the absonce of any oleoments which dlstine

guish private carraige from common carriage arc also stressed,

In view of the frocucney of respondent's oparations and
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the volume of traffic transportad between the Los Angeles and San
Francisco territorics, it is clecar that he is engaged in Opcrationé
between fixed termini and over rogular routes, as defined in Scetion
2-3/4 of the Public Utilitics Aet. The paramount'quostion presented
for deecision, therefore, is whether in conducting such opoerations
respondent iz doing so as a highway cormon carricr or highway |

contract carrier.

been restricted to transportation for shippoers with whom contracts
are claimed to have been entered into. While reospondent assorts
that thore is no showing that shipmonts transported for others than
his so=-called contract customers <id not constitute bona fide
movenecnts as a radial highway common carricr, tﬁe argunent advanced
is, in our opinion, 7ithout merit. The prohidbition in Scetion &

of the Highway Corriors! det against the “ronsportation both,as

a conmmon carrier ahd &s a highway contraét carrier of‘"the sane
commoditics botween the same points' is not restricted to transpor-

tation porformed on the samoe day or days.

No nhysical charactoristics in the natuwre of respondent's

operations over and boyond those uvsvally or normally poerformed by

common carriers appear to oxist, Indeed, according to the testimony,

the only difference beotween the service of respoandent and of other
carriers is that reospondcnt will plek-uvp shinmments more frcdﬁently
and a2t a later hour. The merd rondition of morc conveniont service
is, in our opinion, insufficicnt to distinguish the maturc of the
operation from that customarily supplicd by common carricrs.
Morcover, rospondent's contracts, in the instances where the terms
thereef have been rovealed, do not nrovide for any unuﬁual sorvices

to meet the peculiar necds of particuler shippors. Nor doos
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rospondeont's operations have the degree of limitation of restrietive-
nsss ossantial for contract carriaze (Sce Pacific Southwest Railroad:
Association, ot al v. J. P. Niolson, Decision No. 43557, dated
November 22, 1949, in Casc 4820.)

In our cramination of the Tecord we have not overlooked
rospondent's contention that thoe burden of proof wested upon the
Commission's staff to show by a fair pGCondafanco of thc.cvigcnco
that the opcrations horein under considoration have been and are in
violation of the Publiec Utilities Act. - We are satisficd that the
showing made is sufficient to cnable us to reach a corrcet decision

upon the question involved,

We conclude that, bascod upon the facts of record c?n—

cerning tie scope and naturce of the service rendered, respondent
is not ongaged in operations between Los Angeles and San Franclsco
torritories as a nighway contract carricr or radilal highway common

carriecr, as defincd in the Highway Carricrs® Act.

After carcfully considering the entire record, we are of
the opinion and £ind that rospondent has opcorated, and is still
opcrating, auvto ﬁrugks used in the business of transporting
property as a highway common carrier (as dofined in Scetion 2 3/4
of the Public Utilitics Act), for compensation, ovcf the public
highways of the State of California between fixed termini and
over regular routes, to-wit: between points and places in Los
Angeles Territory, as described in Highway Carriers! iariff No. 2,
on the on¢e hand, and points and places in San Franciéco Territory,
as deseribed in the same tariff, on the other hand; and thaf sald
respondent has conducted, and still conducts, such operations

without pesscssing a prior..oporativeé’ right. therdfor,
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and without first having obtaincd from this Commission a certificato
of publie convenicnce and necessity authorizing cuch operatlons, in

violation of Saction 50 3/4 of said Act.

An order will be entered dirccting rospondent to cease
and desist from conducting the operations hercin found to be
unlawful and suspending for an indefinite poriod of time 1ts
pornits to operate as a radial highway common carricr and highway
contract carricr insofar as sald permits authorize operations .
boﬁwcenusuchipoigts;‘with the undorstanding that rcspbndcnt may
*file a potitien for the termination of said suspension accompanied
by a detailed showing of the nature of whatovor opcrations 1t may
desire to ronder in the future as a radial highway common carrier

or highway contract carricr, or both.

Public hearings having been had in the above-entitlod

procecding, cvidence having been received and duly considered,
thc'Commission now boeing fully adviscd and basing its ordci upon
the findings and conclusions set forth in the precoding opinion;

IT IS ORDIRED:

(1) That Califorhia Froight Scrvice, Inc., a corporation;
be and it is heredy dirccted and roquired to ccase and desist from
opcrating, dircetly or indifectly, or b& any subtorfugc'or dcvicc;
any auto truck as a highway common carrier (as definced in Sectlon
2 3/% of the Public Utilitics Act), for compensation, over the
public highways of the Statec of California botween any point or
place in Los Ahgclcs Territory, on the one hand, an any point
or place in San Francisco Torrito}y, on the other: hand, as said
territorices are deseribad in the appendix to this order, unless

and until said California Freight Serviec, Inc. shall have obtained

-1ll=
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LOS ANGZLZS TERRITORY includes that arca ombracced by
the following boundary: Boginning at the interscetion of Sun-
sct Bouleovard and U, S, Highway No. 101, Alternate; thonee
northecasterly along Sunsct Boulevard to State Highway No. 73
northerly along State Highway No. 7 to State Highway No,. llé;
northeastorly along State Highway No, 118 through and including
the City of San Fernando; continuing northcasterly and south-
casterly along State Highway No. 118 to and including the City
of Pasadena; castorly along U. S. Highway No. 66 to State Highe
way No. 19; southeorly along State Highway No. 19 to its inter=-.
scetion with U, 5. Highway No. 101, Altcrnate, at Ximeno Strecet;
southerly along Ximeno Stréct and 1ts prolongation to the Pacifle
Occan; westoerly andinortherly along the shore line of the Pacific
Oecsan to a. point dircctly south of the intorscetion of Sunsct
Bovlovard and U. S, Highway No, 101, Altcernate; thonee northorly
along an imaginary linc to point of boginning.

SAN FRANCISCO TERRITCRY includos that arca cmbraccd by
the following boundary: Beginning at the noint the San Francisco-
San lMatco County Soundary Linc mecots the Pacific Oecan; thence
casterly along said boundary linc to a point 1 milo wost of U, S.
Highway No, 10l; southerly along an imaginary linc 1 mile west of
and parallcling U. S. Highway No. 101l to its intoerscetion with the
corporate boundary of the City of San Josc; southerly, casterly
and notherly along said corporatc bhovndary to its interscetion
with State Highway No. 17; northerly along State Highway No. 17
to VWarm Springs; northerly along the unnumbered highway via
Vission San Josc and Niles to Hayward; northerly aleag Foothill
Boulovard to Scminary Avenue; casterly along Sominary Avenue to
Mountain Boulevard; northerly along Mountain Boulevard and Moraga
Avenue to 3staves Drive; westerly along Zstates Drive, Harbord
Drive and Broadway Terrace to College Avenuc; northerly along
Colleoge Avenue to Dwight Ways castorly along Dwight Way to the
Zerkeloy-0akland boundary line; northerly along said boundary line
to the campus boundary of the University of California; northerly
and westerly along tho campus houndary of the University of California
to 2uelid Avenue; northerly along Euelid Avenue to Marin Avenue;
westerly along Marin Avenue to Arlington Avonus; northerly along .
Arlington Avenuc to U. $. Highway No. %0 (San Pablo Avenuc); northorly
along U, 3. Eighway No, 40 to and including the City of Richmond;
soutnhwestorly along the hishway oxtending from the City of Richmond
to Point Richmond; southerly along an imaginary lince from Point
Rlchmond to the San Francisco Waterfront at the foot of Market Street;
‘wosterly along sald water front and shore line to the Pacific Occang
southerly alonz the shore lino of the Pacific Occan to point of
beginning. -

(End of Appendix)
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from this Commission a cortificate of public convenicnce and

neeessity avthorizing such opcerations..

(2) That Rvdial Highway Common Carricr Poermit No..
19-29526 and Eighway Contract Carricr Permit WNo.. 10—25527, here=
tofore granted to California Freilght Scrvico, Incr, a corporation,
be and they arc hereby suspended, insofar as said pormits auwnthorize
the transportation of property for compensation between the points
and places deseribed in the preceding paragraph of this ordcr;
wntil such time as the Commission may upon petition othorwisc -

dircet by supplomental order in this proccodingr

The Seerctary is dirccted to cause a cortifiod'copy of
this decision to be porsonally served upon respondent California

Freight Service, Inc..

The offcetive date of this order shall be 20 days after

the date of such service..

, ’ . .
Dated at,ém@_,, California, this _ 2%,

Commissioncrs; 




