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Case No. 5077AA 

BEFORE THE PUELIC UTILITIES CO~1NISSION OD' TH'S STATE OF CALIFOjWIA 

Cocmi~sion investigation into tho ) 
operations ~~d practices of California) 
Freight Service, Inc_, a corporation, ) 
operating among other places, bet- ) Case No. 5077 
ween the Los Angeles area,. 'on :t:he!.:one ) 
hand, and the San Franei:eo area, on ) 
the other. ) 

F, v:! 'Tu;:..cotte and JackJ!JJ..w Goldsmith for respondent. 
1l.0.uglas Brookman f.or Co.li1'ornia 11otor Express, Ltd. and 

Valley Express Co.; Fred N. Bi&elow for Pacific 
Southwest Ro.ill"oad Assoeiat101'l.; and Don~+d Murchison 
for Pacific Freight Lines and Pacific Fl"eizht Lines 
Express, interested parties. 

Boris H. L~~ for Ii':teld Division? Public Utilities 
Commission of the State of Ca11forn1a 

o PIN ION ...... --..-------

The purpose of this proceeding, which is an investigation 

inst1 ttlted on the Commiss101'l r S O\'/n motion, is to determine, 

(1) ,,,hother California. Freizht Service, Inc", a 
corporation, hereinafter called respondent, 
has operated, or i~ operatin8, as a. h1gh"'ay 
common carrier as defined in Section 2 3/4 
of the Public Utili tics Act, anywhere ~'ithin 
the S'co.te of Calii'ornia, without having obtained 
a certificate of public convenience and necessity 
or having posses~cd or ac~u1rcd a prior right 
so to opera::;e, as required by Section 50 3/4 or 
the same Act; 

(2) \.,l'lctller respondent sbould be ordered to c ease and 
desist: from operating as a l'liehway common carrier 
until it shall obtain authority so to do; and 

(3) whether the permitted rights, or any or them, held 
by respondent should be cancelled, revoked or sus-
pended. ' 

Hearing '"ero held before J;.."{amincr Bradshaw at Los Angeles. 

Briefs have been filed. 

It '''as stipulated that respondent is a California. f'CODpor.a:t:bon 
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having its principal office in Vernon; that since cbout June 1, 19~6 

it has owned, controlled, opor:::.tod, or managed auto trucks used 
• 

in tl1e transportation of prop0rty for compensation over public 

high\,/a.ys in California; that i'c holds per~1 ts to opera. to as a 

redial high'"ay common Carri0I' end highi"ay contract carrier, as 

o.ef'incd in the Highway Carriers tAct, and as a city carrieX', as 

defined in, the City Carriers' Act, but does not possess any 
, 

authority to o~erate as a highw~y common carrier, as defined in 
I 

the Public Utilitios Act; that since about May, 1946, offices and 

terminals have been maintained at Vernon and Oakl~d; and that at 

the til'!!e tho hearings wo;;:oc holc4 o.n office and tcrmin~.l was maintained 

at Fresno. 

Evidence waS presented by an employee of the Commission's 

field C1.ivision concerning the results of an insp~ction of respondent's 

records and an interView with its president. The idtness testified 

tho.t, according to statements m~.dc to him by l"espol1.dent's preSident, 

(1) operations are conducted principally bet\'lcen the Los Angeles 

a.."ld San Francisco Bay area, (2) some opera.tions tal~e place between 

Los Angeles onc1 San Diego 0.110. pOints no~rby Los Angeles, (3) u. S. 

Highways ,49, 50, 99 and 101 nrc used in rospondent1s operations and 

(tr) the Los Angeles-San Francisco Bay o,cI'ations arc l..lsually con­

ducted daily Monday th~ough Saturday of each week. 

An oxhi bi t "'as r ccci ved in evidence purporting to list 

all intrastate shipn:cnts trllnspo;;:oted by respondent 'between Los 

Angeles Terri tory and San Franci$co Terri tory, a.s defined in 
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Highway Carriers' Tariff No.2, during three 5-day periods. Cop1es 

or freight bills appearing in reopondent's records constituted the 

source of the inforr:lat10n. A su.mno.r1ze.t10n of some of the facts 

disclosed by this exhibit is set forth 1n the followinS tabulation: 

Number of ohipments •••••••••••• 166 
Number of consignors ••••••••••• 36 
Number of parties by 
,,'ho~ charges ~"ere paid .•••••••• 32 

Consignors •••••••••••••••••• 30 
Consignees •••.•••••..••••••• 3 

Number of parties who 
engaged respon~ent's 
services so far as 
ascertainable •••••••••••••••••• 30 

Consignors •••••••••••••••••• 
Consignees •••••••••••••••••• 

30 
2 

Rc.ngc in weight of ship­
ments, in pounds ••••••••.•• 72 to 79,800 

September 
20 to 24, 

Incl., 121+8 

221 
35 

31 
30 
3 

31 
30 

2 

75 to 74,853 

October . 
25 to 29, 

Incl, ,. ,191+8 

243 
37 

33 
31 
~ 
" 

33 
31 

3 

48 to 64,956 

According to the testimony, it ,.,as not possible in all 

1ns tances to de1'ini tely os t~.bJ.ish whether the cons1g1'lOr or consignee 

engaged respondent's services. !t appears, however, that in most 

cases the party ,.,ho paid the transportc.tion charges engaged the 

carrier's service and that for the combinad th~ec ,-d~y periods 

covered, by the cxhi bi t ~·9 different shii,J,e!'s paid the tranS)iorta­

tion charees. Another c~1ibit indic~tes that during the same three 

, ... day periods respondent 'i:;rru1spOi7'ted a tota.l of 825 shipments, 

exclusive of service porforccd wholly within an incorporated city, 

of which 630 shipments (or 76 per cent) moved between the Los Angeles 

and San Francisco territories. The cocmodit1es comprising the 

shipments were of a diversified nature. 

Respondentrs gro~s revenues during 1948 and the first-half 

of 19~'9, as reported to the Commission pursuant to the provisions 
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of the Transportation ~Qte l:'tmd Act, liElre as :f'ollo\Jl~ : 

Yenr ,1248 Yew.!' 1942, 

Fir s t O\.\arter ~63,?29.?5 ~?5, .159. O? 
. Second' qu.arter 65,423.6, 75,719.28 

Third Q'l.larter 72,751.14 
Fourth Quo.rter 80,55'4.40 

Another e~1ibit, compiled from respondentts records, 

cons1st$ of a list of 21 Wl~itten contracts ass0ttedly entered into 

by r~spon~ent \rlth various shippers located Qt either tos Angcle~, 

San Fro.ncisco or the Sast B.3.Y ci tic·s •. It appears tho.t 14 0:(' these 

contra.cts were l'ilac'l.e during February, 1948, o.nd that four bea.r 

earlier dates. 

The rccord indica tElS that "'i th the exception of one 

instance ,,,here the contract is in· letter form th.esEl instruments 

contain substantially the same general provisions. They st~te 

th~t the shipper will have L1Crcho.ndise for transportation by tl'"llck 

bet ... ,een certain points; that the sh.ipper agrees to tender to r espon­

dent not less than a specified percentage (by weight) each month 

of all such merch:.mdise t.he :;hippor shall ho.ve for t ro.nsporta tion 

botwcEln said !ioints; ·~l'lo.t the carrier agroos to accept and transport 

all such merchand.ise bJr ·cruclr. as a h.:1.eh,,,n.y ~con:tra6t carrier; that 

the rates und charges zha11 be those cstD.blishEld by ·tho Commiss:J.on 

as minioa for contract c~rriers; ~~d that the carrier shall provide 

<ldcq,uate cargo insUI'Qnco. Tj1ese contr~.cts also provide for their 

cancellation byeither patty on 30 daysf written notice. 

According to the 11~t or those contracts, 14 provide 

tha t 90 l'~r cent (by ",eight) of '~he shiPl:>cr t s conSignments shall 

be tendered to respondent. Throe ot tho contrD.c·cs provide for the 

tendor1n~ to respondent of 10,035 or 7:5 per cent of the :shipments, 
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while in four instances the volunle to be tendered is not specified. 

The Commission's field divi~ion representative also 

p~oduced a list of 25 shippers with whom he understood from his 

investigation respondent claims to have effective oral contracts 

for tran~portation. The dates on which the arrangcnents were 

supposed to have been consumated or their nature a~c not of record 

herein. According to the data describinc the shipments which 

moved durinz the three 5-day periods hereinabove referred to, 

respondent ,orformcd transl'oJ:'t~tion services for 1~· sh:Lpperz as 

to i>Thich there is no claim that e1 thor written or oral contracts 

had been entered into~ 

The traffiC manager of a shipper of cosmetics testified 

concerning the use of respondent's facilities. He stated that for 

a number of years his concern utilized the service of Do trucking 

company formerly Opcl.~o.tcd as a copartnership by j:'espondent' s 

president and another;;porson; that upon loarning ot the dissolution 

of the copartnership in 19l.:·5' and the formation 'or a new company by 

respondent's preSident 1:.Ilder the name of California Freight Service, 

he decided to tender futuro shipments to the new company; and 

that ",hen rcspol'luent wOoS organized as a corporation in 1946 he 

agreed to continue to usc tl1e s0rvicc in tho same manner as it had 

been utilized when operated by respondent's president as an 

indiVidual. This wi tnoss assorted tho.t an oral arrangement "laS 

entered into because respondent's president askod for the business 

and. tha.t some tj,mc later a written contract was signed. 

According to the testimony, this shipper agreed to tender 

to respondent 90 p~r cent of the shipments, because the latter's 

president inSisted upon obtcining that Volume ~f service was to 
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be providod. In '~ho rotltine of Sl'lipm.::n'ts, the witness indicated 

that the volume he agreed to tondor to rcspondent is detcrmined 

by estimatc and that t110 balance is given to other carriers. It 

was stated th~t, as oetween respondent's service and that of other 

c~rriers, the oquipment used and tho ,hysical handling accorded 

shipments are tho s~e. Personal friendship between its prosident 

and tho witness '..,a5 gj.ven as the real reason for using respondent!'s 

service. 

A departmental m~nager of a 'shipper of coppor and alumin~ 

cable, having supervision ovor its sbipmonts from Los Angeles, 

testified that about 90 per cent of the shipments to the Bay arca 

arc transported by rcs,ondent. IIc statod that respondent calls for 

shipments at a:ny speeif'icd time desirod, whether once or three 

timos a day and as late as 5:00 p.m., but that, aSide from special 

protection in blockinz rools and spools on which ';;he co.'blo is wound-­

tho blockins being furnished by the shipper for all carr1ers--, 

regular transportation service suffices for its material. This 

witness tostifiod that tho us~ of respondent's sorvico 'began bofore 

he became cm,lo~r~d in his prcsent pOSition almost three yoars ago; 

-:h.:. t he unders tands ~n o.rrango::lont wa.s nogotia ted ol"t\11y ,·Ii th 

respondent by the Com,any's general traffic manager located in 

New Jersey; ~d thz.t he was in5tr'Ucted to tender the groater portion 

of tho shipments 1'01' t110 Bay c.rca to l"OSpol"lc~cnt, al'cb.ough"ras novor 

ordered to give respondent any specific amount. He could not recall 

using other carriers tor shipp1PG to the Bay area, except in cases 

where consignees Sl'ccificall~r rco.uestod that he do so. 

A shipping clcrlt for Do Los t.ngeles shi!,per OJ: paper 

napl<:ins testified that his c:.1ployor has been "'.sing respondent's 

service since be· ass:umed his p~~esont employmont about three years 
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ago~ that he understands SOUle sort of a. "gentlemen's aereement" 

existed between the company and respondent~ and that respondent 

mo.de an effort to obtain a ,·n"i tten contract, but his employer 

~efused to enter into such an urranzement. The understanding of the 

parties, according to this witness' information, is that all 

prepaid shipments for the Bay area are 'to be tendered to responde~t; 

that a notice of one week or ten days is to be given rosponden'c 

should the shipper de~ire to t~rminate the arrangement; o.nd that 

respondent will pick up shipments as late as 5:00 p~m., if necessary. 

It was testified that about 90 per cent of the shipments arE) tel'ldered 

to respondent; that it performs daily service, except on SaturdaYs 

and Sundays; and that, when tendered shipments on which the charges 

were to be collected at destination, respondent's president stated 

that he could not hundle them. 

Respondent did not offer any ev:l.c1.ence. Its cOUl'lsel on 

brief contends that the record is devoid of any evidence that res­

pondent has violated any provisionS of the Public Utilities kl-ct 

or of any rule or regulation of the Commission. 

It is asserted that no showing has been made that the 

th:r~c contractu~l arrangements with the shippcrz whose employees 

testified 'i-Tere a subterfuge or not entered inJco in good faith. 

i1i th respoct to the transpor.ta tion of shipments for 

parties with whom respondent did not claim to hold any oral or 

'~1tten agreements, counsel argu~s that there is no evidence that 

such shipments were not actu~lly bona fide movements as a radial 

highway common carrier. It is statod that the record does not show 

that on the clays and dates thosa radial movcmcnts tool~ place raspon-
:.' .' I :. . .'" ': . .'r' I ••• ' ... :.,..; '. : • ' •• ~ \>- ,_.' .: • \ ~.. ., ". .' ~ •• ~ " • ,.' 

dent was actins as a contract carrier of the same commodity between 
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the same pOints. 

Respondent's counsel also contends that tho oviclonce of 

record concerning the transportation of shipments for others than 

the, throe shippo~s whose representatives testified merely discloses 

a :::'CSur:lC of tho business tr~nsacted by resp~ndont during certain 

pO:"iods.. The absence of a showing of tho conditions unclor \'rhich 

t:'l~ shipments i,,rere transported, according 'Co counsel, renders the 

evidence of no value as proof of tho existence of a highway common 

carrier operat1on. In connection ~vi th this und the other contentions 

advanced on respondent's bch~lf, it 1s arg~od that the burden of 

proof rests upon the Commission's staff; tho.t thero must bo a fair 

proponderonco of' the evi~onco showing that respondent's operations 

have been or arc in violation of the Public Utilities Act; and 

thot "every man, p0rson, firm, association or corporation is 

presumed to obey the law\!. 

Counsel for tho Con~ission!s field division in his brief 

contcndz that t~1e cv:Ldencc concl"..lsivoly establishes uno.t\thorizcd 

operations by rcopondent as a highway common carrier. ,ittention 

is called to the volut'l'J of tho s hipmcn).;s, the :.. .. cgulari ty 0:[' the 

tro.nspol~tQd. Tl'le evidence in the~o rospocts i.s c:1",ractorizod as 

establishing a holdin~ 01.1,t by l~osponc:.cnt to sorve a 'sizeable porti-cn 

ot tho public genorally in the transportation of general COllll~lOdi ties 

between fixed termini. Tho failuro of rospondent to controvert 

the showing presented and the absence of' any clements \lh1ah dist1n~ 

guish private carre.ise from cornmon carriage arc also stressed. 

In vicw of the f'rc\:ucncy of rospondont;'s op"l~at1ons and 
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the volume of traffie J'r~nspol"'t~d between the Los Angelos and San 

Fr~~cizco territories, it is clear that he is ong~ged in oporations 

bet,~een fixed termini ~nd over regular routes, ~s dofined in Section 

2-3/4 of the Public Utilities Act. Tho paramount quostion p~csented 

for decision, therefore, is whether in conducting such operations 

rosl'ondont is dOir.g so as a high,~ay cornmon carrier or high,,,ay 

contract carrier. 

Tho r ocord indica. tes 'chc:\t respondent t s service h.?s not 

been restricted to transportation for shipp.)rs v,rith i'lho~, contracts 

are claimed to have beonon-cored into. H11ilo respondent asserts 

that thoro is no sho,..,1ng tho.t shipments transported for others than 

his so-called contract customors c:id not constituto bona fide 

movcl:lents as a radial higl'lway common carrier, the argument advanced 

1$, in our opi:lion, 'litho1.rc merit. The prohibition in Section 4 

of the High .. ·:a.y Co.rriors r l:-"ct ~gainst tho tr~ns,orto.t10n both as 

a common carrier an:i o.s a hj.ghway contract: carrier of nthc samc 

commodi ties bet\!:een the sane pOints II is l'lot res trictod to trans!'or­

tation porformed on the zano day or da.ys. 

No !'hys·ico.l characteristics in the n~.t'L't1"c of respondent's 

operations ov.::r and beyond those '1.~s"J.ally or normally performod by 

common carri0r~ appear to exist. Indeed, according to the testimony, 

the only difference between the service of respondent and of oth€r 

carriers is that rcspon,';'ont will p':f:.ek-t',p shi'PlJlonts moro frcC!':,.~ently 

and ~ t 0. later hOUl~. Tho t~cro rendition of more C01'lVe~liont service 

is, in ou: opinion, insufficiont to distinguish the nature of the 

oporation from that customarily suppliod by common carriers. 

Noreovcr, respondent's contracts, in the instal'lCeS where the terms 

thereof have been revealed, do not provide for any unusual services 

to moet the poculiar needs of particul~r shippers. Nor docs 
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rospondent's operations have the degree of limitation of restrictive­

ness essol"!.tial for contract c8.rr13.;.;e (Sec Pacific Southwest Railroad 

Association, ct 01 v. J. P. Niolscn, Decision No. 43557, dated 

November 22, 1949, in Case 4820.) 

In our e:::amination of the :record we have not overlooked 

!"espondcnt's contol'ltion that the burden of proof ~estcd upon the 

Comm.ssion's staff to show by a fair prepondorance of theev1dcnco 

that the operations horoinunder considoration h~ve been and are in' 

violation of the Public Utilities Act. -We arc satisfied that tho 

showing made is sufficient to enable us to reach a correct decision 

upon the quostion involved. 

Wo conclude that, based upon the facts of record con-
/ 

corning t~c ~copc and nature of the service rendered, respondent 

is not engaged in operation.s between Los Angeles and San Fr:mc1sco 

territories ~s a highwa~r contract carrior or radial highway common 

carrier, a~ definec:.. in the Highil/ay Carrlors; Act. 

After carefully considering the entire record, we arc of 

the opinion and find that respondent has operated, and is still 

op~rating, a'1.~to trucl~$ ur:~ed in the business of 'transporting 

property as a highw'ay CC!ll!ton carrior (as dJf.inod in Section 2 3/4 

of the Public Utilities Act), for compensation, over the public 

highways of the Stato of California beti.,rcen fixed termini and 

over regular routes, to-wit: between points and placos in Los 

Angelos Territory, as dcsc~ibed in Highway Carriors' Tariff No.2, 

on the one hand, and points and places in San Francisco Torritory, 

as described in tho same tariff, on the other hand; and tha.t said 

rospondent has conducted, and still conducts, such operations 

i.,ithout possessing ,a prior. :opor'ativc', right ... tl:'J.ercfor, 
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and ,.,t.itllout first r.avlng obtained :trom tl11s Commission a cort1tieato 

or public convenionce and necessity authorizing znch oporations, ~ 

violation of Section 50 3/4 of said Act. 

An order will be entered directing rospondent to ceaso 

and desist from conducting the operations herein found to be 

unlawful and suspending for an indefinite period of time its 

p~rmits to operate as a radial highway common carrior and highway 

contract carrier insofar as said permits authorize operations . 

betweon:: such '.poil?-ts; 'with the understanding that respondent may 

f11~ a petition for the termination of said suspension accompanied 

by a detailed showing of the nature of whatevJr oporations it may 

desire to render in the futuro as a radial highway common carrier 

or high"vlay contract carrier, or both. 

QB.2.EB, 

Public hearings having been had in tho above-entitlod 

proceeding, evidence having been rec~ivod and duly conSidered, 

tho Commission now being fully advised and basing its order upon 

the findings and conclusions set forth in the preceding opinion, 

IT IS O::.DBRED: 

(1) That California F~eight SerVice, Inc., a corporation, 

be and it is hereby directed and required to cease and desist from 

operating, di!'octly or ind1rectly, or by any 3ubterf'l.~ge or device, 

any auto truck as a highway common carrier (as defined in Section 

2 3/4 of the Public Utilities Act), for compcn~a'l;ion, over tho 

public high,.,ays of the State of C;),lifornia. between any point or 

place in Los A.ngeles Terri tory, on tho one hand, anel any point . 
0:' place in San FranciSCO Territory, on the other:" hand, as said 

territories are do~cribcd in the a~pendix to this order, unless 

and until said Ci'.lifornia Freight Service, Inc. shall have 'obtained 
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tos ANGELZS TERRITORY includes that aroa embraced by 
the folloiof1ng boundary: B~ginning at tho intersection or Sun­
set Boulevard a.."'ld U. S. H:t~hway Ho. 101, Alternate; thenc~ 
northeasterly along Sunset B('Julevard to State Highi'lay. No. 7~ 
northerly along State Highway No. 7 to State High\1ay No. ll~; 
northeasterly along State Highway No. 118 through and including 
the City of San Fernando; continuing northeasterly and south­
easterly along State Highway No. 118 to and including the City 
of Pasadena; easterly along U. S. Highway No. 66 to Stato High­
way No. 19 ~ southerly along State Highway No. 19 'co its inter-· 
section iofith U. S. Highway No. 101 Altcrno.te, at Ximeno Street­
southerly along Ximeno Street and its prolongation to the Pactnc 
Ocean; wostorly a..."ld.:· northerly along the shore line of the Pacific 
Oeoan to a.point directly south ot tho intersoction ot Sunset 
Boulev~rd and U. S. Highway No. 101, Alt~rnate; thence northerly 
along an imagin~ry line to point of boginning. 

SAN FRAl~CISCO TERRITORY includos that area embraced by 
the following boundary: Beginning at the ,Oint tee San Francisco­
San Eo.teo County Boundary Line me~ts tho Pacific Ocean; thence 
easterly along said boundary line to a point 1 milo wast of U. s. 
Highway rJo .. 101; southerly along ~n imaginary line 1 Tllile west or 
and paralleling U. S. Highway No. 101 to its intersection with the 
corporate boundary of the City of San Jose; southerly, easterly 
and nothcrly along said corporate bOt~dary to its intersection 
,n.th State High'.1ay No. J.7; northerly along State High"13,y No. 17 
to vlarm. Springs; northerly along the unnumbered highi-ray via 
l~ssion San Jose and Niles to Ha~~ard; northerly alone Foothill 
Boul~v~rd to Seminary Avenue~ easterly along S~m1nary Avenue to 
}rountain Eoulevard; northerly o.long Neuntail'l Bot11evo.rd and ~Ioraga 
Avenue to Sstates D=-ive~ westerly along Zstates Drive" Harbord 
Drive and Broadvla.y Terrace to College Avenue; northerJ.y ~long 
Coll~ge Avenue to Dwight 'vJay~ easterly alone Dwieh';; ~'lay to the 
:i3erkol;::y-Oakland boundary'line; northerly along said boundo.ry line 
to the campus boundary of the Univorzity of California; northerly, 
and westerly along tho c~~pus boundary or the University of California 
to 3uclid Avenu~ ~ northerly along Et'1,clid Aven'l.'1,e to ~Jlrin .Avenue; 
westerly along ~:rarin Avenue to !-I.rlington Avenue; northerly along 
Arlington Avenuo to U. S. Highway No. 40 (San Pablo Avenue); northerly 
along U. S .. Highvay No" 40 to and including the City of Richmond; 
southi-lest"rly alone tl'lo h~.~hway extending from the City of Riel1mond 
to Point Richmond; southorly along an imaginary line from Point 
Richmond to the San Fr~ncisco ~'!a terfront at tho foot or If.arl~et. Streot; 
westerly alonG said water front and shore line to tho Pa.cific Ocean; 
southorly alon3 the shoro line of th.:l Pacific Ocoo.n to point of 
boginning. 

(End or Appendix) , 
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from this Commission a certificate of public convenience and 

necessity authorizing such oporations •. 

(2) That R~'d1al Hj.ghway Common, Carrier Permit No.-

19-25526 and r:1ghway Contract Carrier Permit No •. 19-25527~: here-
. ' 

tofore granted to California Freight Service, I:nc .. ,.' a corporation,. 

be and the~ are hereby suspended, insofar a.s said pormits authorize 

the transportation of property for compcns'ation bct,,,een the points 

~nd placos described in the preceding paragraph ot this order,. 

until such time as the Commission may upon peti t10n o ther,,,i5 e' " 
.. 

direct by supplemontal order,in this proceeding.-

The Secretary is directed to cause a cortiriedcopy of 

this decision to be porsonally served upon re·spondont Californin 

Freight Service, Inc:'. 

The effective date of this order sh~ll be 20 days after 

the date bf such service •. 

vfatcd at~.u/~ "California, this ~" 
day of h/£ee~ia/ ,,1949., 

~( ., I I "---- . 

~ A <. A ' tXld ~-
• ( , C ommis 5:i oncrs 
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