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Decision No-. LT7ES ‘ %
BD?ORD THEE PUBLIC UT*LITIBS COWYISSION ) THE STATE QOF CALI Om

Investigation of certain "carloaders' ) .
operating on plers, docks, wharves, or) Case Mo. 5105
within marine terminal areas in the ) '
State of California.

Josevh J. Geary and Ighr C. MeHose, for resyondents,

C. R. Nickerson, for San Francioco Ray Carloading
Confcrcnce B, F, Mannine ond Charles A. 3land,
for Board of harbor Commissioners, City ol Long
Beachs; Zenneth L. Vore and Y. G. O!'Rarr, for
Los Angeles Chamber of Commerce; I, F. étetaon
for Pacific Coast Borax Co.; and James A, Ko?lnr,
for various manufacturers and efporuors of
cement, interested parties. ,

J. Thomason Phclps for Field Division Public
Utilities Commission of the M‘a%c of California.

CELINIOXN

This proceeding is an inveetiwatién inetituxeﬁ on the
Commission's own. motion into the ratcs, charges, *ulcv, regﬁlations
and.practices of various persons, firms and corporations (herein-'J
aftef'calledireepondente) engaged in the business o furnishing'
to the public, for combcnfatiOﬂ, services in connection with tqe‘:
| “oaa*ng and unloadinv of property into and out of railroad freight
cars located upon pieru, docks, viharves, or within marine terminal
areas, in the State of California. | I\

~ The purposes of the investigation are to4deterniné

(1) whether recpondents are "common carriers" engaged
in "ecarloading" within the meaning of Sect¢on 2(3)
of the Public Ut’lities Acts; .

whether recsyondents are assessing and collecting
the rates and chargco, and are observing the rules
and regulations, convained in tariffs filed with

this Commission by sald respondents or their duly
ouxhorized agents; and ‘
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'(3) ‘whether respondents should be ordered to cease
and desist from assessing or collecting rates or
charges, or from observing rules or regulations,
different from those contained in tariffs filed
with thls Commission by said respoandents or their
duly authorized agents.
Hearings were held béfore Examiner Bradshaw at San
Francisco and los Angeles. Briefs have been filed on behalf of
| respondents and Pacific Coast Borax Co., an interested‘shipper.
Evidence was introduced to the effect that two of the
.respondents, viz: Pove & Talbot; Ine. and J. C. Strittmatter,
'doing business as’ConSoiidated Steamship Companies, have dis~
continued ail carvloading and unloading‘operationsvwithin this
State. It was stipwlated that John E. Marshall, Inc., another
rcspondent; is no longer engaged in the furnishing of services
coming within the scope of this investigation. The Oceanic Steam—
skip Company, Inc., also a res pondcnt, did not apnear at cithcr
bf the hearings. Jo evidence was introduced concerning its
operations. The terms "each reopondent" or ”rcgpondents” will,
therefore, unless otherwiae indicatcd nercinafter *cfcr to the
remainder of the persons, firms or corworﬂtions whosc rates, cnarge
rules, regulations and practices are undcr review in this
 procecding. |
Tne factual'situation essential to 2 dcﬁcrmination of
the questions prescated for decizion is set forth in a written
stipulation entered into between counsel for the Commission's
£1cld division and respondents. | |
According to the stinulation, cach fcspondcnt furﬁishcs-
to the puSlic, for compensation, services consiéting, in wholo'or
in part, of moving property (2) between railroad freizht cars

standing on piers, docks, or wharves, or withinfmarine terminal
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arcas, in this State and places of rest on said tran&-shipmént
facilitics, or (b) directiy‘betwcen said railroad froight cﬁrs
apd vessels lying at the piers, docks or wharves, ' It is stated
that all of the propcrty moved by rcgpondcnts 45 in transit eithcr
(a) between a point outside the territorial jurisdiction of tho
United States and a point within the territorial jurisdicuion ol
the. United States, or (b) from a point within a stato_or.tc:ritory
of the United States to a point in another stgte or territory
of the United States, and therefore 4s in the course of interstaté'
or foreign,‘ratncr-than in Intrastate, commerce.

The stipwlation further sets forth that cach respondent
is o party %o an agrccmcnt with other pcrsonu, firms or '
corporations engaged: in furnishing the same typos of scrvicc,

copy of which has been £1led with the United States Maritime

Cormission pursuant to Scction 15 of the Shipbing,Act, 1916 (46

U..S5. Code, Sce. 814); thot cach respondent "is a.participant'in
tariffs,'containing rates, rules:and regulations éovcring the type
or types of scrvice dcs¢ribed; waich have been filed with the
Maritime Commission and this Commission; that some of thé rates;
rules and rcgulafions statéd in the tariffs on file.withﬂthc Mﬁri-
time Commission are different from those contained inithé-pariffév
on f£ilc with‘this Commission; and that in ca;cs in‘whiéh diffofenﬁ
rates, rulds‘or régulations apncar in the’tafiffswfiicd wiﬁh'tho |
two commissions rcspondonts a5505s and'colléctvthc'raﬁes§ anﬁ:
observe tne{rules ana‘regulations; set forth im the tariffs on
 file with the Maritime Commission. It is also asserted tant |
rcspondcnts are not engaged in any Drcfcrcntial, diacriminﬂtory oz
prejudicial practice and do net ass5ess or collcct any profcrontinl

| diseriminatory or precjudicial ra te or chargc._'




The question of jurisdiction over the rates charged for
car loading“and wnloading services, as well as rules and rgsulations
applicable thercto, was considered by this Commission in re
Investization of Amerdican Hawaiian S.S. Co.; ct.al; 33 C.R.C. 499,
docmd@d in 1933, It was held that-ccrfain persons, firms and
corpo_“tions, ineluding some of the rospondehts iﬁ this proceeding,
being engaged in car loading and unloadin# for the public fér
compensa atlion, were performing comnon ecarrier and/or public uoiﬁity
vharfinger and/or public utility services,within the mcaninv of
Seetions 2(1), 2(z) and 2(dd) of the Public Utilitics Act. In
doing so, the Commission recognized “het-car louding and unloading
Is an intermcdixtc but intcgral part of througn trunﬂportavion. It

ointed out however, that thc common carrior services vy rail and
ship were wnder rcgulation and 17 the intcrmodi_tc service o‘ cﬂr
loading and unloading‘continue to Dbe unrcgulatcd tho ‘purpose of
reguiatory laws to safeguard the public from rebhtc,, diserimination‘\

and other »ad practic05“may”be mllified. The then respondents

ﬁcrc directed to file with this Commission tagiffs sctting.forth'

their rates, rules and rcgulations covciingftheir servic¢s‘qf car
lozéing and unloading and any accessorial services. Incidental
thereto. '. ‘ |
Respondents in the instant procccding contcnd‘thﬁt this
Commission is withouf juriadiction to Lssuc orders roquiring them
to cease and d0°1gt from collecting thc rates and ob crvinr thc
rules and regulations sct fortlh in the tariffs filed with the -
Mnritime Commission. They assert thet Seetion 15 of‘thc Shipping
“Act reguires that agreements of carloaders fixing or rcgﬁlating '
rates be £iled with that commission and mekes 1t wnlowful tc‘édrry_‘
“out any such agrccmént without its amproval. It is urged that by

the cnactment of such-provisidns the federal government haS now

. I
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occuried fhc fieid of rate regvlation with respect to car londins
and wnloading operations and that it can no longer be regulated
by the Sﬁate of California. |

Copics or'respondents' agrcemonts on file with-thc‘Mari-.
timc Commission arc appended to and form a part of the written
.stipulation,'already rcfcfted to. There are two such agreéménts,i
viz: 'Agrecmcnt No. 7576 entercd lnto by members of the Master
Cont:aéting Stevedores Association of Southorn‘Califofni;.and""
Agreement ﬁc; 7544 entered into by members of the San'Franqiséb
Bay Carloading Conference. The two documcnts-a:e fdentical in
nature and contain similar provisions. In dcseribing these agree-
ments the provisions of Agrccmeht No. 75+ will, thdréforc, be
referréd,to as- typieal. |

The preamble recites that the partiés have entered into
the agreement in conslderation of the benefits,_ad&an%ages‘and'
privileges to be severally and collectively derived therefrom. -
The mattérs agread upon are ¢ follows:

A conference shall be formod to be known. as the San
Francisco Bay Carloading Condferconce.

The objcets and purposcs of the Confercence shall Be to
promote fair and honorable business practices among the
memders in order (1) %o avold any wncertainty concerndng
sreveiling rates and (2) to bring about uniformity of
treatment to carricrs and the shipping public using the
members! services. ' ' :

The Confercace zhall csztablish, mointain, oublish and

file tariffs containing Just and reasomable rates; charges,
classifications, rules, regulations and ypractices, said
torlffs and cupplements thereto and changos thcroin to

be filed with the Mardtime Commission in accordance with
the Shipping Aet and the Maritime Commission's rules and
regulaticns. - ' _ _

The partics shall assess and collect rates and charges

in accordance with the tordilfs filed with thac Marditinme :
Commission and will not deviate from the tariff provisions
or refund or remit, in whole or in part, charges collected -
pursuant to the tariffs. ‘ o




The Conference will naintain a tarilf publishing
bureau. \
‘ : 417:*\
The administration and functions of the Cogéerence shall
be controlled by a board consisting of a representative
anpointed by each member.

Regular and gnec¢al meetings shall be held. The ordinary
affairs of the Conference betwazen meetings shall be
conducted by i/uecretary.

A majority of /the membership will constitute a quorum at

any meeting. The action of a two-thirds majority of the

quorum present shall be binding on all members, excep?t 5, Yn
that no changes in rates or rules affeceting rates shall &.”
be made unless agreed to Yk at least 75 per cent of the .~
mecbers expressed orally at a meeting or in a written
communicction addressed to the Conference. -

An office shall be ma¢ntaincd by the Conference in charge
of a secretary. * shall colleet and compile data cone
¢erning the necesnity for tariff rate changes, Lissue
dockets for meetings, keep minutes of Confercnce meetings
and forward covies of the minutes to the Maritime Com-

* m.LSS...OII.

The expenses ﬁncnrred in maintaining the Conference’s
office and tariff bureaun will be allocated among the
members.

Otner persons, firma or corporations engaged in car
loading and unloading in the San Francisco Bay area may
become a party to the agreement by consent of the
majority of the Conference menmbers upon written
acceptance of, and agreelng to abide by, the terms and
conditions of the agreement and tariffs issued Dby the
Conference. Notices ol applications for membership

and covies of acceptances thereof are to be furnished
to the Maritime Commission. The admission of an ,
applicant shall not be denied without just and reasonable
cause,

Any member may withdraw from the Conference upon 90
days' written notice to the Conference's secretary and
mailing a copy therecof to the Maritime Commission.

An executed original counterpart of the agreement and of
any teriff which may have beeon prepared on hehalf of the
Confercnce members shall be £iled with the Maritime
Commission. No such tariff will become effective or

any action taken under the agrecment by the parties prior
to the approval of the ag reement by the Maritime
Commission in conformity with the Shipping Act.
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Section L5 of the Shipping Act (46 U.S. Code, Sec. 814),
upon which rcspohdents rely, provides that ovcf& conmmon caryicer '
by water or "other person' subject to the~Acf shall file'with
the Maritime Commission every agreoement to which it may be # paity
fixing or regulating tran;portation rates or fﬁres; giving or
receiving special rates, accommodations, or other spécial priyilegés
or advantages; controlling,’rcgulating, preventing, or destroying
competition; pooling or apportioning carnings, losses, or trafficj
or, cmong certain other things, in any manner providing for an
exelusive, preferential, or cooperative working arrangement. The
Co@mission 5 authcrizcd to disapprove, cancel, or modify any such
agrecment that 1t finds (1) to be wnjustly aiscriminatory or wnlfalxr
as between carriers,_Shippers, exporters, importers, or ports, or
between exporters from the UnitédyStétcé and their forelgn competitors;
or (2) to operate to the detriment of thc cqmmcfdc‘of the Untted
Statess 6r (3) to bé,in violation of'the‘Act. In The cve@tathat
such a finding is not made, the Commission is required tOvdppron'
all such agroements Tiled with 4t. Every agreement, or modification
or cancellation thercoef, waich 45 lawful under this section, is
exemﬁtcd from the provisions of the anti-trust laws. Vhoover

. violates any provision of this se;tion ié 1iable to & penalty of
$l,OOO‘fof cach day the violation comtinucs,
| In considering the import of this scetion from the stand-
voint of thc.extent'to vhich, £ a¥% all, 1t can be deemed to cmbrace
the £icld of rate regulation, an examination of.thclprovisions of -
ot@cr éccticns of the'Shipping Act is neccscary.

Scetion 1 (Ibid., Sece. S01) defines carriers and other

businesscs which drc subjeet to %he proviciOns of the Act. Commaﬁi

carriers by water in foreign commerce arc defined 25 common carriers,

e
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except fefry boats running on regular‘routcs, cﬁgagcd in the trans-
portation of passengers and nropcrty between the United Statcs

or 1ts districts, territorics or posscssions and a forcign countrf.x
It is pecifically providcd that a cargo boat, commonly'known as

an occan tramp, shall not be dcoﬁcd‘a common'carrior'by'wator in
foreign'commcrée within the meaning of the Aet. Cdmmonvcarribrs‘
by water in interstate commgrcc"cmbrdcc common ¢& rricrs cngugcd

in thc.transportatidn‘of passengers or propcrty on thc high s¢as

or the Great Lakes on rogular routeg from port to bort bctwcen

one st ate, tcrritory, district or possession of the Unitcd Stauce
and “ny other state, territory, district or possession of the Uhitcd
States, or places in the same territory, district or poascsaion.

A Teommon carrier by water", as defined in the Act, mea@s a’common
carrier by water in forelgn commcrc¢ or a commen carricr in inter—
state commerce on the high scas or the Great Lakes on regular “6utcs
from port to port. As uscd in the Act an "othcr pcrson subjoct

to this Aet" means any porson not includcd in the ternm " S OUMmOn
urrier by water® curryinz on the business of forwvarding or
furnishing wharfage, dock, warchousc or other terminal xacili cies
in conncetion with a common carricr by water. The tcrm "person’
includes corporations, partnerships and associations.. The Maritime

Coxmission has held that thosc engaged in car loading. and7unloading

JﬂiCh are not common carricrs by watcr are "othcr pcr,on s" subjeet

to thc Snipoing Act. (Status of Carlqggprs and Unloaders, 2 U.S.M.C

761)_

Scetion 1k (Ibid., Sce 812) provides that no common
carricr by water shall5°among other things, pay or allow or agree
to pay or allow a deferred reba tcﬁto any shipper; or makc;dny’.

wfair or unjustly discriminatory contract with any Shippér bascd
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on the volume of freight offered, or unfairly treat or wnjustly

diseriminate against any shipper in the mattcr‘cf carTgo spccc
accommodations, or other facilitics, or in the adjustment. or .
scte lcmcnt of claims, |
Scetion 17 (Ibid., Sce. 016) provides that no common.

carricr by water in forelgn commerce shall demand, charge or
colleet 2ny rate, fare or chacgo wihich is (i) unjustly dfseriminatory
between shippers or pcrts,,or (2) wnjustly prejudicial to cxpcrtcfs
of the Unitcd States as compared with their *orcign competifors.
The Commission 1& agthorizcd vo alter ny such ctc, faro or charge
to the oxtent neeessary 4o corrcct such unjuct diocrimination‘or
prejudice and dircct the carricr tc discontinue ccmcﬂding, charging,
or collecting any such unjustly discriminatory or prcjudicicl rctc,
fare4or charge. Evcryvsuch carricer and cvcry "otncr ncrgon" subject
to the Act is required to cstablish, obecrvc and enforee juct and
reasonable fcgulctions and practices relacing to or connccted with
the reeeiving, handling, storing or dcli&cring of property. Wacn-
cver any such rcgulaticn or practice is found to be uﬁjustvor UD=

ﬂschablc,-tnc Commission mey proseribe and enforee = Just and
_reasonabdle. rcvulction or practico. | | |
" - Scetion 18 (Ibid., Sce. 817) provides that.common carricrs
by water in interstate commerce shall cctablioh, obscrvc and - cnforce
just and recsonable rates, fares, chcrgco, elassifieations and
tariffs, as well as just and reasonahle practices, relating to or
connected with the fcccipt,'handling, transportation, storage or |
delivery of property. Every such carrior 45 :cqﬁ;:cdctc.filchith
the Maritime Comnission and keep open to public inepcction it5~
-maximun rates, fares cnd cnargcs for or in comnectfon with tranu-./ ..

portation between: pointu on its ovn route : rd, i; a thrcugh rouxe




5 been established, the maximum rates, fares and charges for or
in connection with transportation between points on its own routd
and points on the route of any other carrier by;watcr. No such
carrier ma/ dcmand ¢harge or colleet a grcatcr compensation than
the rates so filed, except with the upproval of Thne Commisoion.

Uson finding that rates arc unJust\or unrcasonable, the Commission

z2y preseribe and enforce just and reasonable rates, fares or charges,

or just and reasonable classifications, tariffs, regulations or

practices. .
| Scetion 19 (Ibid., Sec. 818) declares that, wiaenever

a common carrier by water in interstate commcrée.rcducCS'itsf
rates from’and to competitivc points below a fair and fémunerdtivo
vasis with thc intent of driving out or otherwisc'inj;ring a
competitive carrier by water, 1t shall not 1nc:éase such rates
unless, after hearing, the Maritime domnission £inds that the
proposed iﬁcrcasc rests upon changcd condit~ﬁﬁs other than the
¢limination of such compctition. ‘ |

Sections 18 and 19 have boen repealed insofar as they
are inconsistent with the provisions of Part III of the Interstaté
Commerce Act, subso@ucntly'cndctcd. (See. 320, Intcrétatc Commerce -
Act; 49 U.S. Code, Sce. 920) | B |

It will be obscrved that the Shipping Aet contains 2
nunber of provisions dealing with the rogulation of rates and
charges of carriers by water, but that the only provisions which
relate o so-callcd "other persoas'. are (1) that trcy oh?ll

,tnblifh obscrve and enforee, and the Maritime Commiswion may

preseribe, Just and‘reaaonablc rogulations and practices; (2) that,
subjeet to 2 pen;lty for failure te do 50, agreements betwoen them

fixing and regulating ratcg or pertaining to the othﬂr muttcrs,




already referred to, must be filed with the Commission; and (3) that

when such agreements have been approved they are exempt from the

provisions of the anti-trust laws. In California vs. United States,

(194%%) 320 U.S. 577,.the United‘States_Supreﬁe court statéd (page
58%) that no rate-mgking power such aé the Commission has bécn given
over water carriers is conferred over other persons subjéét to the -
Shipping Act. The‘ent?y of an order-underaSection‘l7, preséribing
a Jjust and reasonable pfactice, was charscterized és not an;exeréise
of Aconventional rate-ﬁaking".‘ | | |
~ According to Seetion 15, the only {nstances in which the

Maritime Commisﬁion can disdpprove, cancel.ér modi@y agreements
are upen findings of unjust'discrimination, or é detrimental effect
vpon the commerce of the United States or a'Qiolation of the Shipﬁing'
Act. It is to be noted, also; that even within these limitations
the Shipping Act does not coafer upon the Maritime Commission.'
Jurisdiction respecting rate or other agreeﬁents of c¢car 1§aders
ané unloaderéQ insofar as they cover rates and charges tofbe applied
on'shipments moving to or from the nortes vy cargo:vessels, conmonly
Xnown as ocean tramps, becatse such vessels are noﬁ common carriers
by water, as defined in the Act. Nor does such limited 5ﬁrisdiction
attach to rates or charges on traffic ﬁoving in connection with
vessels operated by or wnder charter to an indust:y or\stéamship
operator not falling within the Gefinition "commonfcarrier by‘wnter";

' Tne Shipping Act is silent with respect to the regwlation
of rates and charges of so=¢called "other persoﬁé" upén,d numbér'gf
importaﬁt matteré uswally included‘in statutes;conferring rqgﬁiatbry
powers over publiec ﬁtiiities, The Act does not require'that‘tgriffs
of rates and charges, br:rules and régulationé affecfing such fapes

or chargec, be filed with the Maritime Commission;‘lrhere s mo. .

131~




requirement that tariff rates or charges be observed withcut deviation.

_The Act Coes not condemn as uwnlawful the exaction By "other persons”
of wnjust of unreasoﬁable or wnjustly discriminatory or wduly
prejudicial or preferential rates and charges.‘ The making of
rebates 4s not prohidited. No authority is conferred upon the
Maritime Commission to suspend the application 6f prépoﬂed’chanres
in rates or. ;ha*ge° 6ending investigation as to their reasonablcne
or as to whether unJust discerizination or prejudice may result
therefrom. The Act does not confer any power upon the Maritime
Cormiszsion to prescfibe Just and reasonable rates-and chargeé Tor
the future or to award reparétion-in cases where‘un:easénable rates
héve been exacted.  Neither does the Act providé for the filin;2§&§v
complaints by shippers and other interested parties assailing t£E§5
reasonableness or diseriminatory nature of the rates cﬁarged vy
"opher persons't. | |

The égrcéments éntered into by respdndenté; it will be
observed, do not deal with specific rates or the rate level £o bo.

.established or maintainedQ Nothing appears. in these docuﬁents upon
this subject other than that the initial tariffs and any supplemonts
thercto and changes therein established ﬁuisuant to the agreemenﬁs
shall be f£iled with the Maritime Commission in accordance wiﬁﬁ the
Shipping Act and thé Commissionls rules-and-rcgulationé. The “
agreeﬁcnts do not préclude rQSponden£° from effeétinﬁnraié éhdngés
at will upon conforming to the rules providcd for therein, waich

in the caec of the San “rancivco u&Y reqpondcnto is that 75 poT
cent of the Confcrcncc\mcmbers coneur in c'm':n action. Nor are
respondents prevéntod by any provision of the Shipping Act or their
ggrceménts from £iling tariffs adopting the rates aunthorized bv -
this Commis sion, in stead of those now f;1¢d with the Mardtime
Commission. _ , ' S o
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In cxamining the statutory provisions wpon which réspbne\ 
dents rely, it seemé appropriate to give some consideration“to thc’
regulatory system goveraing rates of car loaders and. unlcadcr which
would result in the cvent that their contentions are correct. Thc
formation of an a*ré;mcnt wetween operators 1s purcly volunthry or
optional. The Maritime Commission cannot compcl all or any'of
. the operators to cnter intc an agrcemcnt nor 4oes thc failuro uo
join in an agrcemert uubjcct an operator to rcrulation by that |
federal azency. The‘rates of cer loaders and unloadcrs in such
insﬁanccs are amcnabld to State régulat*on; Tnu,, by mcrcly
clecting to bccomc a party to a Section 15 agrccmcnt or to with—
draw from the Conference the jurisdiction over thc car loadcr or .

oudor would Dbe automatmca;ly transferred from one forum to
another. Such steps could be repoatcd from time to time, dcpendin~
upon the operator's choice,as TO thc'jurisdiction under which he
may desire to be regulated. Concelvably, changes in conditions
might dictate thc dosirability Lfrom an oncrhtor's viewpoint of a
shift from one jurisdiction to unothcr. In tni, conncction, any
-y ne respondents ﬂrc‘at~lib¢rty-to withdraw as a party to thoir

agrecment on 90 days' notice. No further action is nccessary.

Compare 33 Op. Atty. Gen'l. 1M3. Similarly, an operator may becéme~'

a party to an agreement with the consent of a mnjor;ty of tnc

members of a confcrence, which consent may not be withheld without
just or reasonable cause. It scems obvious that ﬁndcr éﬁchl |
conditions rate rcgulation would be without any stability und
wholly incflcctive.

A number of declisions are cited by *caponden s %o

demonstrate that car loadling ond unloading services, bcing ¢ntevrxl

parts of intorstate or foreign commerce, arc subjeet to fcdcral;
. ? | i
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regwlation. The question presented for determination in this

' procecding, however, does not depend upon the power of*Congrcss
under the commerce clause, but whether by cnaéting Scetion 15 of

the Shipping Act it excreised that power with respoct to'thc
reguiation of respondentsf'ratcs and charges. It iS“well settled.
that, wntil Congress acts to oceupy the ficld of rcgulat;on <o the -
exclusion of the statcs, the states may exercise all the powers of -
government over partics situated in and carrying on their bﬁsincsses
exelusively within state boundarics;‘cvcn though in'so.dding'thcy |
nay operate upon intcrstatc or forcign commeree. (Mggg VE. iinois,
9% U.S. 113, 135> On the other hand, Congrcss,may; Lf it chooses,
take unto itself all'regulatory autaority over intcistate dnd |

forecign commerce. (New York Central R. Co. vs. New York & 2. Cb.,

271 U.8. 12%) It is also an cstablish@d prineiple taat Congress
zay circumscribe its regulation and occupy & limited ficld; that

it 15 to be assumed thgttthe police power of the states was. not

to be cuperseded by a federal act wnless that was thé clear and -
manifest purposce of Congress;'and that thd intent to‘superSQdc v
the cxerci*c Yy the State of its policc power as to mattér? not
covered by the federal lcgislatmon is not to be implicd wless the
latter fgirly 1ntcrprctcd ‘e in actual conflict with thc state law.
(Napicr vs. Atlantiec Coast Line RB. Co., 272 U.S. 605, 611;
Allcn-Br_d;_z_ng__ vs. ngcon,in_EmleynontgBowra, 315 U.5. 740,

7#9, Tovmsend vs. Yeomans, 301 U.S. 4%1, M5h, Kelly vs. wushgngtgn,
302 U.S. l 10)

A careful scrutiny of the provisions of the Shipping Act,’
ineluding Scction 15 thereof, does not indicate that'ratc-rcgﬁlatioh
of car leading and unloading operations has bcén conferred upon

the Maritime Commission. The subjeet has been covered with rdsnéct




to certain carricrs by water, but has not been touched upon so far

as "otaer persons” subjeet to the Act are concerncd. Nothing
appears in the Act to Iindicate that the states ~._c doprived of the
power +to regul#te the rates of those who ¢hoose o cntcr into
agrccmcnt" as distinguisned from thoso who do no% chbbéé-to do so.
we 1ve wable to conccivo that Congress intended to provide for
tae rcgulwtion of rates of .car loa dcr and unloaders by indircetion
wder the gulse of ~bproving agroomentu entered into bJ some or
all of thc operators, eapcc;allj when by so doing some of the
incongruous situations to which we havc rofcrrcd mighx‘rcsult.'
In our’opinion, thé'solc‘purposo of Secﬁidn i?—of the
~ Shipping Act is to p:oVidc & means whereby, when carriers.or
"other. persons”, or,both; wdertake by concerted actionffo agree
among themsclves upon thc matters rcfcrred to in the section,
ta cir agreements can be aoprovea i1f they meet certaﬁn specificd
rcqu¢remc s and thereby bccomc immuno fron tnc onorution ol thc
anti-trust laws. Similar statutory provisions with rcsncct to
agrccmcnés of othorvtrahsportation ageneios arce not urcommon. _
Comparc Sec. 412, W13 and 41k, Civil Aeroncutics hct (%9 U.S. Coae,.
Sec 192, 493 and h94) Sec. 52, Interstate Commerce Act: (Ib¢d.,
See. 5b). It could h“rd;y be urged that such lcgiolativo‘cnactments‘:
providé for the direétfrcgulation of‘ratés,'forythp rcasonfthat
‘the statutes of which they are a part also deal wi“h thc'subjcct
ina ccmnrcncnqivo monner. It doc° not apnear that 1nf diffcrent
interprgvat¢on can fairly bc placed upon Scetion 15, bec ause the
Shipping Act also ineludes sphcmfic nrovisione concerning the.
rcgﬁl@tiqn of rates. We, therelfore, comstrue the provipion,_of',
Section‘l5 2s not confcrfing upén the Maritime cémmission 5n§

authorlty to approvc, disapprove or preseribe rates. ‘Ih otﬁerﬁ




'words, the Commission's action thereunder, as we view it, 1s
restricted to the apnroval or disapproﬁal of the agrcements'themseives,
rather “han the action taken by res@ondents purswant to their
| provzsions.
Accordingly, it 15 our conclusion that the federal .
goverament has not legislated upon or occupied the field of rate
'reaulation of ear. loading and unloadinv operations and that the’
squgct may »e exerciaed by the State of California. Ve furuher
conclude that, in view of Section 8% of the Public UtiiitieS'Act,,
réspondentst rates and charges, ineluding theirurules ahd
regulations relating thereto, are subject to the Juriqdiction of

this Comm¢ssion.

-

In passing upon the legal question ralsed by respondents;

we nave not overlooked7the contentions advanced by Pacific'Coést
Borax Co. in its brief and by representatives of other interéstedf
varties at the hearings. Thae viéws ekpréssed‘were-that‘thoy would
prefer the Maritime Commlscion to be vested with authority over
respondents' rates or that they believed it shoﬁld have_jurisdicfion |
nthereover. Such ‘matters, noweﬁer, are‘beyoﬁd the scope of this
proceeding. | |

' An objection was made to the inclusion in the written -

stipulation of facts of a statgment‘that respondents are not :

ngaged in any preferential, diseriminatory or prejudicial practice
and do not assess. or collect any preferential, diseriminatory or
nrejudicial rate or charge. It was contended thét the pfopriety"
of rates, charges and practices 15 not here at issue. Our 4 _
conelusions: herein should not he underqtood as an adJudication of
or express_on of opinipn with respect to, the reasonableness or |
discfiminatory or prejudicial nature of any of rgspondentsf'ﬁates;'

charges or practices.




Upon the. facts of record, we find that respondents are
"common carriers" engaged in Year leading! within the meaning of
Section 2(1) of the Public Usilities Act. | )

Ve further find that res pondénts other than thosé whose
names appear in the'followzng paragraph have been charging and

collecting, and charge and collect, different rates and charges,

and have been ohserving, and'obsérve,‘differcnt rules and regulations,

than the rates, charges, rules and regulationo specificd in their
tariffs filed with this Comm¢ sion and in effect at the time, in.
violation of Seetion 17(a) of the Public Utilities Act An order
will be entered directing aia reupondcnto to cease and desist from |
such vieclations.
Inaémuch as it appears that respondeﬁts Poﬁc&'Tglbot,

Inc., J.,C.\Stzi@tmattgr (doing business as«Consolidatéd Steamship
COVbaniés)“énd.iohh E;‘xarshall, Inc. have Qis contlnued car 1oad5ng
and, unloading operations, ana the rccord dees not dLuClOoC any
evidcncc concerning the oporationQ of The Occanic Steamship Compaﬁy,

Inc., no order will e entered with respect to said responaento.

OZDER

Public hearings having been had in the adove-cntitled
procéeding, evidence having heen reccived and duly considered,.
the Commission now being fully advised and basing its ordex unon

the indingy and concluslions set forth in the foregoing opinion,

IT Is ORDDRED that respondents ociated—panning Comnany,
Croucent Wharf and Warchouse Company, Lta., Long bC&Ch Torminals
Comnary, Marine Terzinals Corporation (of Los Angelcs) Matson

Te*minuls, Inc., th“opolitaﬂ Stevedorc Company, Outer. Harbor Dock




& Waarf{ Co., Scaboard Stevedoring Corporatibn, Arrow Stcveddre Co.,
M. $. Carrigues and W. A. Bear (doing business as Bcar Garrigucs),
Burton, Partland & 2 CO., California Stcvedorc und Ballast Company,
C. A. Cassella, G. Casselle and E. Cresta (doing business as
- Distridutors' Whse. Co.), Heary Gerland (doing business as General
tevedore & Ballast Company), Paui'qartman Comuany, Ine., Ha ,lctt
Warchouse Company, Jones chvedorin~ Company, G. W. Kon;v and
James C. Konig (doing busincss as G. W. Konig & Son), Au W, Machchol
and Johanna MaeNichol (deoing b ino as MaeNichol & Company),
G. Marcantelli (doing dusiness as G. qrcantelli COmpany) Marine
;erminalv Corporation, Oceen Terminals, .acific-Oriental Terminal
Company, Chas. DQB. Haseltino (doing business as Facific Stevcdoring‘
& Ballasting Co.), The San Francisco Stevedqring Cd;,,Schirmcr:
Stevcdoring Co., Ltd., and Wn. G. Tany and Va. G. Fahy, J:; (doing
bu:inesé as wc$£ern Terminal Comﬁany)5 and each-of.thcﬁ, be and.
they are herebdy directéd and réauiréd to cease and.deﬁist'from
chhrging, demanding, collcctmnv or Tecel ving, dircctly or indirectly,
or by any gubtcrfugo or devico, a greatcr or less or diffcrcnt
compensation, or obscrving different rules and rcgulutions, *or -
thc';cnq¢tio of car loading or unloadinq scrvicc,, or for any
service incidcnt11 thcrcto, than tno rates, charges,. Tules and

regulations applicable to such services as speeificd in thoir

tariffs filed with this Commizsion and in offcet at the time.

The Secretery is dirccted to cause a cortificd copy of
this deeision to be pcrsonally served upon cach of the rcspondcntg
named in the prcccding paragraph of thi° order and to be served,
aitner pcrsonally or by registered mxil unoa nll other

respondent,. - -
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The effcctive datc of this order shall be forty (1+O)

do.y'., after the date or s jrvice. ' . o -
Dat at O/m (O PNPLY, , -California, this: 2 —
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