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Stapel Truck Lines, Derendants.

OPINION

The complainant, Pacific Southwest Raiiroad Association, 13
an unincorporatéd association composed of rall lines operating
within this state as common carriers. Complainants, Délta Lines,
Inc., Inter-Urban Express Corporation and V»rchants 1'*":st:;cax'c:\:'z Corpor—
-ation, respectively, are highway common carriers serving pointa in-
volved in thla p“ocecding. Deferdants, Harold A. Stapel Harlard H.
Stapel and Clayton C. Koons are co-partners, cngaged in busineas_

under the firm name of Stapel Truck Lines. (1)

(1) For convenlence, the derendants above named will be referred to
: collectively as defendant, or as Stapel. The Lictitiously
naxed defendants, First Doe and Second Doe, neither were served

with process nor did they appear. Consequently, they will be
disregarded.
1.
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The complaint alleges that'defenqant regulariy and continu- ‘,I
ovaly has been engaged in dbusiness as a highway ‘common carrier,
without proper operating asuthority, between San Francisco; Oaklahd
and Emeryville, on the one hand, and certain points in both
Alamcda and Contra Costa Counties, on-the other han E?) By 4its
answcr defendant admits that it holds ne certificatc of'public‘
convenience and necessity, L1ssued by the Commission, but denies
that 1ts opcrations were ¢onducted unlawfully. _

Public hearings wero had before Commissioner Potter and
Examiner Aﬁstin, &t San Francisco, Oskland, Pittéburg and Walnut |
Creek, following which'the matter was submitted on briérs, since
£1led. EHe aring in this matter was deferred, pending complction of
the hearing of Stapclfs application, initiated prior to the filing
of the complaint herein, for s certificate %o opcrate 88 & highway
cormon carrier detween most of the polints 1nvolved in the present

- (3)
procceding.

(2) 'Allrgedly, the operations in. question were conducted hretween
the San Francisco Bay points menticned, on the one hand, (which,
for convenience, will be referred to as. the Bay Ares) and on the
other hand, Orinda Lafayette, Walnut Creek, Concord, Pors
Chicago, Pittsburg, Antioch, Osakley, Brentwood, Byron, Clayton,
Danville, Alamo and Vartinez, in Contra Costa COunty

Livermore, Pleasanton and Dublin, in Alameda Counfty; and inter-
mediate points.

(3) TIn Application No. 286L9, Stapel sought authority to operate as -
a highway common carrier bYetween San Francisco, Emeryville and
Oakland, on the one hsnd, and Orinda, Lafayette, Walnut Creek,
Alamo, Danville Concord PLttsburg, "Antioch and intermediate’
points Tocated on State Highmays 24. and 21, on the other hand.
Hearings in that proceeding were not concluded until April 13,
19L8, when the matter was submitted on bdriefs, subsequently
recelved.  The complaint in the instant proceeding wes filed
December 8, 19L7. EHearings commenced June 23, 1948, and s
were concluded November L, 1948. The final briel was filed on G
April 23, 19L9. :

s




To establish their charges, compiainants called witnesses
representing 7& shippers engaged in business in the Bay Area and
at Contra Costaand'Alameda'pointé%) The testimony of three
witnesses was stricken from the record as irmmaterial. Those
situated in the Bay Ares were wholesale'distributors;"with few"
exceptions, thése located at other péints were retall dealers of
- various types. Collectively,«these shippers dealt,in 8 widef
vériety of commédities. They described the extent to which they
nad used defendantfs racilities for the transportation of their
products throughout ‘the affected territory, and related-the-ctrcum-
stances under which they had employed defendant to provide such &
service. | | |

' One of the partners, Clayton C. Koons, testified voluntarily.
on behalf of defendant. Fe relatéd the histdry of derendént's;

operations, described thelir characteristics, and undertook to ex-

plain certaln matters developed by the testimony of the shipper-

witnesses..

The Tssues

The contentions of the respective partiés nay bve brierly
stated. Comﬁlainants, on the one hand,. contend (a) that defendant
operated regularly and frequently between the Bay Area and the
Contra 003ﬁa-and Alameda County polnts mentloned; (®) that in the
éoursg‘of-its operations,.defendant served a substantial number of.

shippers who paid the freight charges, although many had not

(L) Of the 7L shipper witnesses produced by complainants, 19 were
engaged in dbusiness at San Frencisco; 15, at Oskland: one, in
both San Francisco and Qakland; one, at Orinda; ore, &t -
Lafayette; nine, at Walnut Creek- three, at Danville; four, at
Concord; two, at Martinez; ten, at Pittsdurg; seven, at
Artioch- and’ two, at Brentwood. Two of the three witnesses
whose testimony was atricken, were located 8t Sen Franciaco
anéd the other at Oskland.
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entered into agreements with defendant covering the performance of
” the transportation servicc; (c).that-such agreements, in those,in-'
| stances where they hadjbcen negotiated, lack tho elements essential
to'theirvvalidity; (d) that defendant developed its business largely
through the solicitation o* shippers for their patronage- and (e)
that the service afforded reflects no specialized characteristics.
Defendant disputes these claims, contending, on the other -
hand, (&) that its Operations extended regularly to & limited number
of points only, the remainder having‘been served irregularly; (b)
that the transportation of collect shipments at the consignorfs re~
quest manifests a holding out to the consignor-rather than7the-con-'
signee; (¢) that complainants have sought to exagge ate and inrlate
the number of shippers whom defendant assertedly had served- (&) that
the development of the business was due to shippers' demands, rather |
than to solicitation on defendant's part (¢) that many offers by
suppliers and dealers, within the territory, to utilize the service
were rejected by defendant; (f) that notwithatanding any deficicncies'
which may_eiist In the ‘transportation agreements between‘defondant'l
ané 1ts chippers, the fact that defehdant has entered into such ar-
rangements, as well‘as the circumstances surrouhding thelr perform-
ance, evinces an Intent to limit the scope of 1ts operations- and (g)
that specialization 1s not a prOper.test of private carrier‘status-

Before considering,theselcon:licting‘claims,‘we shall

descerive generally the nature of defendant's operations.

General Ng ture of Derendant's Qperations

As stated, defendant is a partnership, composed of Horold. A.
Stapel, Harland K. Stapel and Clayton C. Koons. Koons joinedrthe
firm in February, l9@6, ant Iimmedlately assumed control.of its‘u
affalrs. Previously, the Statels hadconducted.a,sﬁall trucking

. : L
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business at Walnut Creek, which'was a local-trensror:servicc within
that city and 1ts environs.

Following Koons' advent, the scope of defendant's opcrations )
was enlarged ubstantially. In addition to the city carrier and thef?
radial carrier permits which 4t then held, a contract carrier pernit
was obtained. = At the outzet, furniture was hauled occasionally
betwecn Welnut Creok’and Oskland. In March, LoLG, defendant
negotiated with Western Auto Supply Company its first contract,
covering the transportation of the latter's products from the Bay
Area to Walnut Creek and vicinitﬁ. Subseguently, defcndant extended
i1ts service to various merchants at Walrut Crecek, for whom it nadc‘
special pickups in the Bay Areca. With rare exceptions, thesc local
dealers had not. previously been served by defendant. By August
19L7, the volume of traffic handled had expanded to & point where
defendant Ceclded to seek authority to serve this territory as .a
highway common carrier; and such an application, accordingly, was
filedfs) When the present proceeding was instituted, eightvunits‘of
equipment were devoted to the operation. o

Koons teatified that coincidentally with the consummation of

arrangements with Western Auto Supply Company as described above, he -

had called at the Commission's office. in San.Francisco-dnd'discussed

the matter with staff members, fnily_explaining the nature ofﬁ
defcndantfs operations. - Several similar conferences followcc,,:o
he stated. Early in 1947, defendant’s records were'auditedeby a

- Commission representative. | During thease conversation$; Koons'
tcstified the limitations wnder which a contrac* carrier lawfully
night operate were not dlscussed. Moreovcr, he stated ‘no communi-

ca*ion re’atins to the nature of defendant*s operations: ever had

(5) On August 13 l9h7 defendant £iled 1ts application (App. No.:
28649) for a certificate authorizing the operation of such &
service. (See Footnote (3), supra.
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been received from the Commission.

Wevturn now to a consideration of the questions which have .
been ralsed by the respective parties.

Complainants assert that defendant's operations were con-
ducted between definite points over regular routes, the service
naving beer provided dally except in minor Linstances, when 1%t was
arforded less fregquently. . In reply, defgndant contends thaﬁ only .
a few‘of the points involved were fegulariy sérvéd, the remaihde:
havihg been served infrequently. These communities, 1t'is‘said,
are not so situated as‘t0~rorﬁ a unified commercisl or industrial' ‘
area which properly might be consldered as A definite point, ﬁithin' 
the meaning of Secfion 2-3/L,, Public Utilities Act. Moreover, 1f‘i$ N
claimed, they may not‘be‘viéwed as 1ntermed$§te pointa,_loc&ﬁed
a;ong routes regularly traversed, between points whiéh themﬁélves
zay be regularly served. | N

To substantiate their contentions, complainants introduced

exhibits specifying the shipmentsvmade, during,a'period of some

 thirteen months, Dy twelve Bay Area distridutors to their customers

at various'pointc. Freight bills covéring some of the'shipmgnts
made by'anothcr Bay Area dLstridbutor were also received. Théy

(6) . , |
detalls appear below. Other shipper-witnesses referrec generslly

_ b
to the distridbution of their products throughout the ferritory in

(6) Exhivits were submitted by witnesses representing twelve
shippers located at San Prancisco and Oskland, itemizing the
shipments delivered to specified consignees at the points here
involved. (Exhivits Nos. 2,%,L,6,7,12,1L,15,17,20 and 21.)
An exhivit was also received (Exhibit No. 8) comprising copies
of bills of lading covering  similar shipments handled for
another San Francisco distridutor. An analysis of theae .
exhibits discloses that during the thirteen-month period, July
1, 1947, to July 31, 19L8, inclusive, a total of 3096 shipments
was transported by defendant for the shippers mentioned rom

- San Francisco and Oakland, respectively, to these points, as
shown in the following tabulation: -- (continued) - '
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which these points are located, dut the frequency.of the movement to
specific points was not indicated. vaiously, such ﬁ showing can be
presented accurately only through the medfum of detailed sﬁatements‘
ol the type swomitted dy compléinants; Although these exhibits do !
not cbver the traffic handled by deféndant for all of the shippers‘L
whom 1% served, they nevertheless reveal the characteristics of thﬁf‘
transported for & rairly-rep}eacntative eross. secﬁiqn oflthese
shippers. Xooxns ;lso'deséribed*the frequency of the movement to

(
these points. &

(6) -~ (comtinued) -

" _ . Average No. Average No.
' ~ Point of No. of Ship- of Shipments of Shivments o
: Destination ments Delivered Per jonth Per Veek ‘ !
. Orinda 117 9. . 2.0L
~ Lafayette 13k 10.3 2.29
- walnut Creek 527 Lo.5k 9.2L"
Danville - 140 1077 : 2.45 .
Concord . Ls6. - 25,07 8. .
Clayton 7 ‘ 0.54 SW012
Pacheco 7 0.5L 012
. Martinez L2k 9.5L. 2.17-
Port Chicago Lo %.77 .086
PLttsburg 539 - Ll.Ju6 9.45
Antioch . %05 23.46 . 5,35
Oakley . 32 2.46 - 0.56
Xnightsen 6. 0.L6é 0.0%
Brentwood : 27 2.833 0.65
Byron 1L 1.08 | .025.
Pleasanton 16% | 12.5L- 2.86
~ Livermore ' L29 33

{7) Xoons testified that in the cource of defendant’s operations,

' deliveries were made daily, on the average, at Orinda,
Lafayctte, Walnut Creek, Concord, Pittsburg and Antioch; two
or three times a week at Danville, Alamo and Martinez; . twice
a week at Livermore and Pleasanton; once or twice a week at
Brentwood; once a week at Oakley; once or twice & month at
Port Chicago, Byron and Clayton; and once a month at Dublin.
At points which were not served dalily, the days when
deliverles were made varlied from one week to another.
Operations were not conducted under any regular. schedule.

Te .
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The questions thus presentgd require us to determipe whether
the defendant 1s a "highway common carrier” within the meaning.bf
Section 2-3/L of the Public Utilities Act. The portions of this
section rele#an; to the present problem are as rollows:' |

"(a) The term 'highway common carrier’
=+ . DESNS CVEXY . . . POYSON . . . Operating
e « o 807 8ULO truck . . .. .used in the
business of transportation of property &8s a
common carrier . . . between fixed termini or
over a regular route . . .

"(%) The words fhetween fixed termini or
over & regular route! . . . mean the terminl
or route between or over which any highway
common. carrier usually or ordinarily operates
any auto truck . .. . even though there may de
departures froxz said termini or route, whether
such departures be periodic or irregular." .

WEETHEER DEFENDANT OPERATED BETWEEN "FIXED TERMINI"
O _OVER "REGULAR ROUTE.T.

If the polnts set out in footnote 6 above are found on‘av
map, 1t will be seen that they are situatedﬁin a rough aquarg'
bounded qn'the west by San‘Francisco Bay, on the‘south by'Pleasantbn
and Livermore, on the east by Knightsen, Brentwood, ' and Byroﬁ, and
on the north by Sulsun Bay. The communities in thiq~area are
isolated one from another and cannot Ye safd to be parts‘of'any |
natural geographlic or ecconomic uﬁit.. They can be reached by varioﬁ%;
combinations of highways.. To some of these points daily service Wag
rendered and & large number of shipments tfansﬁorféd during fhe;" |
period of time covered by the evidence. To othef-points'the
;ervice was less fréquent, énd The volume of trafric tranﬁpdrﬁed was
less, .In varying degrees. E ’

The phra3e ”ﬁ;ual1y or ordinarily,” as used 1n ‘the language
of the statute quoted above, does not admit of any precise content:
.and 1s difffcult to apply o a situation like that involved here

8.
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where there are numerous termini, each one bdeing served with a

different degree of frequency from that of the others.

We belleve that, in such cases, to consider the carrier's
operstions in segments, with éachwpaif of termini represcnting &
distinct segment, leads to Impractical and arbitra#y'results, and
that & more reasonable appréaéh 13 to consider the dperations.és:d

- whole.

Here 4t appears that a single, iﬁtegréﬁed buainess unit was
operated by the defendant in serving all the polints disciosed-by the
evidence. The ssme equipment, personnel, and términal facil;;ies
were employed, and shipping documents were issued in the same form,
and in the same menner, for transportatién to all the ﬁoints served.
0 some of these points, such as Walﬁut Creek{.Concord, Pittsvwrg,
arnd Antioch, the defendant rendered daily serviée Ln't:anéporting a
substantial number'or.shipments; The $ervicé.appears?tolbe per-
manent.or indefinitely continuing in nature, and not transient or
casval in the sense of being limited by a particular sea;oﬁ or by &
particular job. In our opinion it may be fairly sald that the
defendaht "usualiy or ordinarily" operates between theiBgﬁyAréa and
these points, and that they may bde regérded as "fixed terminl"
&ith1n the meaning of the quoted statute. As to the other points,
we see no reasonable method by wh&ch’they can be acco}ded'diffexenz
treatment. WeASEiiéve that ror us'to examine each of these other
points in turn aﬁd the degree of frequency with which each iz served,
and then to draw & line somewhere wiph'a finding,thﬁt points on-éne
slde of that line are "usually or ordinarily" served whiiq fhosé Qﬁ

the other side are not, would be arbitrary and unreasonable.

9.




There 1s some difficulty involved Ln ascertaining any poihtsi

to be "rixed termini" when rrequenby'or service and Enmber‘of -
shiﬁments transported are used as eriteria, And the problem is
not to ve easily rcsolved in cases like the present by recourse
%o the phrase "regular route,"” the application or which involves
difficulties comparable to those encountered in thc application or
the phrase "rixed termini.”

-

In administcring the presenc statute, however we believe
we are Jjustified in holding that where, ag here, the evidcnce shows
operations by & common oarrier on & daily basis between any two or
more points, or over any derinable route, being cdnd;cted dh'suqh a
scale, or 4in such & menner, as to exhibit a permanent ofAindefinite-
1y cortinuing nature, such points are "fixed termini” W1thin the “
meaning of the statute. And where tbe carrier serves other points
or traverses other routes, &s & common carrier, making use of the
same personnel equipment, and racilities for all nis operations,
_t hen the entire service 18 unlawful 4in the &bsencc of a certiricate

of public convenience and necessity..

We do rot imply that service less ofter than daily will.
produce a gifferent rqsult, but we 4o not have tofdecide'that

queSzion here.’

It follows from.what has been sald that'service to\each of ..
the points set out ir footnote (&) above is unlawful ;h the absence

of & certificate of public convenience and necesslty.
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WHETHER DEFENDANT IS A "COMMON CARRTER" -
TXTENT OF DESERDANT'S THOTDING OF

Number of Perasons to Whom
Service Was Held QOut.

One of the factors to be ‘consldered in determining the cxtent
of a carrier's "holding out" of his services is the number of
different persons to whom the service is held out. In the present
case complainants assert that defendant has served a substantial
nuxber of shipﬁers; In determining the number served, they contend
that the party paying the transportation charges should be viewed as
the shipper, whether he may be the,cbnsignor or the consigneé,rand‘
whether or noi he may have entc:ed into an agreemeﬁt with the
.carrier.. |

In :eply; defendant asserts that complainants have soﬂintefé‘
woven the testimony relasting to all of the points involved &3 to
make Lt éppcar‘that defendant was operating over a single route or
entirely between two well-defined areas, thus presenting‘a dis#orted
notlon of the number of shippers served. It élso confends-chat,the
. transportation of collect shipments, at the consignor'ts request,
manifests a holding out to the consignor rather than the consignee.

In view of what we have said we think 1t proper to consider
the service rendered by the defendant at all thé peints involved in
determining the scope of his holding out. |

There 1s some dispute between the partiecs cbncerning the
number of persons who had entered into sagreements witﬂ‘defendaht for
the transportation of their products. The evidghce shows that, pf
the shippers whose representatives were called a3 withesées, a total
of LL had joined with defendant in the consummatién'of'sucp agrec-
ments; whether written or oral. There 43 no prb@flthat any'shipper;'
identified in the record but not produced as a witness, hﬁd-entcééﬁ =

11.
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into such an agreement. Of the LU shippers méntioned, some 23
were located at San Francisco and Cakland, and the remainder, at
various Contra Cosata County pointsfa) The sufficiency and validity
of these agreements will be considered présently.

The payment‘or the ﬁransportation charges w;s the subject of
searching inguiry on complainant's part. This extended to the
relationship between defendant and the party paying the charges,.
whe ther contractual or otherwise, snd whether he hed acted as the
consignor or the consiénee of shipments which défendant had trans-
ported. With respect to some of the shipper-witneséés,'this show-
ing was quite definite and specific; the testimony of others, 1
however, was vague and uncertain. |

'Excludins those who had presented exhibits describing their
shipmentg speciriéally, twenty shipper-witnesses were called at San

(8) The distribution of the shipper-witnesses who had entered into
transportation sgreements with defendant, as well as those
shipper-witnesses who had not done so, 1s shown by the follow-
ing tabulation: ' ' %

No. of No. of Non~ NO Evidence Total Nature of
Location of Contract Contract Whether Con- No. of Contract,
Shipper Shippers Shippers tract Exists Shippers Writ. Oral

+

San Francisco 1
Qakland 12
3w total

Orinda
Lafayette
Walnut Creek
 Danville
Concord
Martinez
‘Pittsdburg
Antioch
Brentwood
Sub total

1
b

1
I
B
73
10
1
I
=,
Ny
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Franclsco and Qakland hearings.“ They rcpresented firms located 1in
those citles which were eﬁgaged in the wholesale‘distrlbupion of
their products. During the thirteen-month period mentioned abéée,
Tthey had employed defendantts facllities for the transportation df
their shipments thrcughout the territory involved. Most of them
supplied all of these points; some reached only a few. Thelr
shipments moved freéuenfly; regularly, and in'substahtiai volume,
Among the Bay‘Aréa distributors, no wniform practice was‘éb—
served regarding the payment of transportation qharges. ,Of the
group of twenty shiﬁpers mentioﬁéd abové, fiftéen had entered Iinto
agreements with defendant for the transportation of thelr produéts;
tWo had not done $0; and the record does not disclose the status, in
this respect, of the remaining three.

. - o (9)
The shipmentz of ten of the fifteen contract-consignors

. - (10) - :
mentioned, 1t was shown, moved prepald; those of two such shippers .

moved both prepald and collect; and those of three moved collect.
The five contract-consignorsilast referred to regularly had made

collect shipments to a substantial number of consignees at Contra
(1) ' ‘

Costa points.

(3] The terms "contract-consignor” -and "contract-consignee” indicate
that the consignor or the consignec, as the case may be, had
entered into an agrecment with defendant. The terms. "non-con-
tract consignor" and "non~contract consignee" indicate, on the
other hand, that nelther had entered into 3uch an agreement.

(10) With one exception, thesc witnesses testified that all, or all
save a very minor share, of their shipments had moved prepaid.
One stated that the charges on 90 per cent of his shipments
were prepald, and those on the remaining Ten per cent were
collected from the consignees.

The five contracte-conslignors mentioned above, 1t was shown, had
shipped collect.to L6 consignees, distriduted throughout the
territory as follows: Orinda, 1l; Lafayette, 5; Walnut Crecek, 8;
Danville, 1; Concord, 7; Martinez, 10; Pittsdurg, 2; Antioch,2;
Pleasanton, L: and Livermore, 6. None of these consigneces (all
of whom were named specifically) was called as a witress. The
record does not disclose whether any of them had entered into an
agreement with defendant for the transportation of his abipments.

13.
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Of two non=-contract consignors at Sﬁn Fiancisco, one had
made collect shipments, and the other, bYoth prepald and collect
shipments, t0 & few conaignees.(la) 0f the three cohcgrns Whosef‘
contractual status was not shown, one ocither had made,shipmentsi or
recelved return shipments, on which 1t paid the 6harges;'and“anothér'
had made collect shipments to consignces whose status was not dis- -
clos»d(l5) The testimony of a thiré shipper, fallzng-withih‘thia
group, was stxricken because it obviously rested on hearsay.

As stated, thirteen San Francisco and Qakland distributors
submitted exhibits specifically descriding their shipmgnts. of

these, 1t was shown'twg contract consignors had prepald the charges

upbn all of their shipments. The remaining eleven.diiﬁribu@ors.had

One non~-contract consignor at San Franclsco had shipped
collect to various consignees, as follows: Orinds, 1;
Lafayette, 2; Walnut Creek, L; Danville, 2; Pittsburg, 2;
and Antioch "1. . With one exception (a contract-consignee
at Walnut Creek), none of these consignees was called as
a witness, nor does the record disclose whether any of.
them had entercd into an agreenment with defendant. _
Another contract consignor at San Francisco had meaede dboth
prepeid and collect shipments to four consignees, &s
follows: Walnut Creek, 2; Concord, l:; and Pittsburg, l.
None of these consignees testifled, nor was it shown |
whether any had entered into an agreement with defendant.

A San Francisco firm, whose contractual status was not
shovn, had received return shipments, on which 1t pald
the charges, from dealers of similer status, two of whom
were located at Concord, and one, at Plttsburg. It
also had received such shipmenxs from one contract=-
consignee, &t Walnut Creek; and had made prepald
shipments to & consignee at Pittsdburg, whose contractual
relationship was not shown. An Qakland firm, of
similar status, had made collect shipments to consignees
within the same category, as follows: Concord, l; -
Martinez, 1l; Pittsburg, 2; Antloch, 1l; ancd Livermore, 1.

.
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(L)

Dﬁring the period

shipped collect, or Both prepaild andlcollect.
covéred Yy these exhidits, their shiﬁmenﬁs moved regularly and fre-
Guently throughout the territory'affected, and were distributed to a )
substantial number of ccnsigneesfls) ,

The showing regerding the payment of charges by the local
dealers, at Contra Costa and Alameda County points, was 1éss definite
than that concerning the‘Bay Area distribufors. Twenty-one contract‘

cornsignees testified that their'shipmenfs generally had:movéd |

R |

collect; a few, howeyér,\stated they had received some‘prépald
shipzents. As to the non~contract cénsignees, the shiémentsof'nine
had moved collect, and those of théee had moved prepaid; Two éon— .
sigrees, whose contractual status dees rot appear, had réceiv¢d‘
collect shipmcnts. With respect to the twé groups last mentioned,

the record ‘does not indicate, in all instances, whether the Bay Area

(1L) 0f the 11 distriduters mentioned, three (including ome contracte
consignor and two non-contract-consignors) had made collect
shipments only; five (including three contract~consignors and
two non-contract-consignors) haed made both prepaid and collect
shipments, which were indicated a3 such by the exhidits; and -
three (including two contract-consignors and one non-¢contract-
consignor) had made both prepsid and collect shipments whiech
were not 30 ldentified by the oxhibits.

The statements submitted by these thirteen San Francisco and
Qakland distridutors specificd the shipments they had made
during a thirteen-month period, as indicated in Footnote (6),
supra. Some of these exhidbits also covered shipments moving .
during the few months immedlately preceding or following this
periogas,he eleven dlstridutors mentioned (4ncluding all of
those ﬁétaiﬁéd exhivits, with the exception of two contract-
constgnors whose freight moved prepaid) shipped t0 a suo-
stantial numober of consignees throughout the affected territory.
The maximum number served was shown to be as follows: At
Orinda, 2; Lafayette, 7; Walnut Creek, 31; Danville, §:
Concord, 20; Martinez, 1%; PLvtsdurg, 30; Antloch, 21; -
Pleasanton, 17; Livermore, 30; Alamo, 2; and Pacheco, 2. The
exnivits disclosc that several distridbutors served a few

local dealers in common; to this extent, there was some
cdupllcation among the consignees named. In the foregoing
cnumeration of the consignees served, there has been excluded
sny consignee listed who may have entered into an agreement
with defendant. None of them was called as & witness, nor -

does the record show whether any had entered into an agreement.
with defendant. ' : 3 .
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shippers had negotiated contracts with defendant.

Thus, both collect and prepaid shipments were made by contract

and non~contract consignors alike, as well as by conéignora whose
conuractual status was not srown. Theqe‘moved td consignees whose
contractual rclationahip with defendant also was not shown.' . Maﬁy
of thesn consignees were not produced as witnesscs. Under the
circumstances, it is clear. that on numerous occasions the trans~
portation charges*wgre paid and borne by somcone who had not entcred
into ar agreement with defendant, or whose status in this respect-
was not established by thg record.

It thus appears thatvthe number of persons served by defendant
1s suwpstantial. It comprises most of the distridutors located at
San Pranciséo and Oakiaﬁd whose representatives were called as Wit-‘
nesses.._ At least 25.o* them fall wifhin this category. And  |
allowing for duplications, approximately 180 consignees, situated at
Algmeda and Contra Costa County points, were erved by the derendaac:ﬁwi
They are distriduted generally throughout this territory. .

Complainants urge that the large nunver of persons served by -
dcfendant “with whom no agreement for transportation existed,
zmanifests a holding out to serve the public. . For. example, they
point to the many Iinstances where~colléct“$hipm¢nta were receivedtby
non-contract consignees from contract consignors. . Derendaﬁt;%onﬁ .
the ocher-hand,'contehds that in determining to whom the sébvice.géﬁ
been held out, the test musy be"who.gadé the arrangements with_th¢
éarrier, not'who pald the rreight‘éharges. . In most iﬁstances it
is said The cons*gnor,, :ather-than the conslgnees, selected the
carrier, regardless of whether the shipment may have moved prepaid,
or collect. :

In a previous decision, which dealt with this subject, we 

said:
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TThe record is convineing that respondent did not,
limit his service to shippers, whether consignors
or consignees, with whom he had entered into
contracts governing the transporstation of the
frefight.  As stated, ke has transpoerted from
consignors holding contracts shipments upon which
the charges were paid by consgignees with whom he
had entered into no contracts; and he also has
transported from non-contract consignors prepaid
shipments destined to consignees holding contracts.
In the absence of any showing to the contrary, the
party paying the transportation charges, whether
consignor or consignec, 1s presumptively the owner
of the frelight and, as such, is entitled to control
the wmode of transportation. rCiting Civil Code,
Section 1739, Rules L and 5]. In short,. the

onsignor must ve deemed the ovner of prepaid
shipments until delivery to the buyer; on the
other hand, title to collect shipments passes to
the buyer upon delivery to the carrlier. Con-
sequently, the consignor, in delivering collect
shipments to the oarrie“ acts as the consignee's
agent. [Citing: Re Hirons (1928) %2 CRC LB, 52).
In the absence of a special agreement, neither of then
i3 entitled to control the transportation of the

freight, Yggse the other has borme the transportation
charges."

The materiel portions of Rules L and 5 of Civil Code Section

1759, which are provisions of the Uniform Sales*Aot, are as follows:

"Rule L . .. .. (1) Where there is a contract to
sell unascertained or future goods by description,.
and goods of that deseription and in a deliverable
state are unconditionally appropriated to the

contract o .. .. the property in the goods thereupon
passes to the buyer . .. ..

"2} . . . thre, in pursuance of a contract to
sell, the seller delivers the goods . . . to &
carrier e e . (wnethor named by the duyer or not)
for the purpose of transmission to . . . the duyer,
he 41s presumed to have unconditionally appropriated
the goods to the contract, except . . .

"RWle 5 . . . If the contract to gell requires
the seller . . . to pay the fLreight . . . to the
buyer . . . the property docs not pass wntil the
goods have been Gelivered to the duyer . . ." |
In the Maloney case these rules were used as & foundation for

—

v the conclugion that the number of different persons-who=paid rreight

(16) Re Malomey (L9L6) L6 CRC 673, 680, 68L
17.




charges was presumptively the number to whom the carr;er'held'out

his_service-; The logic for this conclusion was thétfundgé'fhe
Uniform Sales Act the‘freighﬁpayer 1s presumptively the owner: as
owner, the freightpayer is entitled to select the carrier; therefore, -
1f the consignee is the freightpayer and the conaignﬁr-delivefs‘tne
goods to the carfier, the consignor Ls the agent of the consignee in
delivering to the carrier, and thus, in‘effect; the carrigr;hﬁs held
himself out to the consignee. | |

' This conclusion has been seriously challenged and we believc:
1t ts desirable to re-examine it in some detail, having in mind the B
question of its soundness in an inguiry 1nto the exxent of a
carrierts holding out of his services.

It 13 obvious that in every case in which transﬁortation
ocecurs, two persons are benefited by the carrier, viz., the consignor
and the consignee (except where one person 1s both‘éonsignor and
consignee). - In & sense, therefore, thelcarrier perférms'a service
for two persons, by virtue of which'alone 1t might be argued that he
neld out his services to both. In our opiniom, however, that is not
the common vnderstanding in the transportation industry. We delieve
that a carfie: may prOpcrly'bé‘regarded a3 having held out his
services at least to the person wﬁo-engéged him, and our-inquiry
should ve whether there are others who may be pre«um»d to be within
the scope of uhe holding out. o
' A3 al eady 1ndicated the Logic of the presunption expressed

in the Malonev case rests upon the pr#mise that the consignen of
collect shipments 43 the owner of the goods, and that therefore, he
has the right to select the carrifer. Such a conclusion h@wever
seems to us fallacious, because the consignen does not beﬂomc the
'owner until dellvery to the carrier, at which time-the,carrier;LAS

alrcady been selected. Nor can any holding out to the'consignée'be‘
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p:edidated upen any agéncy of the conéignor. For the reason alréaéy’
given, sdch agency‘cannot e presumed from the consignee’s ownership;

nor-can it Ve presumed from any obligation of the consignee o pay |

the'rréight ¢harges, since such an obligétion arises, in the absencef

of special agrecment, only by virtue of the consignee's acccptanc»

( :
of the goods. (Civil Code Section 2138.) ) Until such acceptance,

only the consignor is liable. (Civ;l Code Section'2157r)(18) And-
when the acceptance by the consignee occurs, the carricr's'servicesi
have been concluded, 30 that it would be wmreasonable o basg'any
holding out to the consignee upon his acceptance of ﬁhé goods «

It would be possible, of course, for the cbnaignér to agree .
specially with the consignee that the iatteé should have ﬁhe right
to aelect the carrier, or Withouﬁ any suck agrecment 6& legal right
in the consignee,vthe consignor, for business reasons, might accede
'to the consignee's request that the gbods be delivered to & pArticu;"
lar carrier. TIn either event,,howevér,‘the selection of the caérier‘
by the consignee does not rest upon any legal righx-arising;by‘fir:ue
of his paying the freight charges.. :

In the case of collect shipmcnxs,.however, the carrier expects
to recelive payment for his 3ervices~'rom'the‘cbus‘gnee and 41t is.
probable that he will in fact: thus be paid the exceptiona being the'

unusugl cagses where the consignee refuses to accnpt delivcry.f We

(17) ™§21%8.  CONSIGNEE, WHEN LIABLE.. The consignee of freight is
Lliable for the 're*ghtage 1 he accepts the freight with

not%ce of the-intention of the consignor that he qhould pay
it.

(18) "§2137. CONSIGNOR, WHEN LIABLE FOR FREIGHTAGE. The consignor
. of freight is presumed to be liadble for the rreightage, but
L the contract between him and the carrler provides that the
consignee s3hall pay 1t, and the carrier allows the consignee & .
to take the freight, he cannot afterward recover the freight-’;
age from the consignor.. 3
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think this expectation and pbobability of payment by the consigneej

serve as a proper basis for the presumption that a carrier, in

transporting collect shipments, s holding out his services to the

consfignee as well as to the party who engaged him, 1f that i3 not

~the consignee.

In the case of prepaid shipments, the consigno:; under the 'f
srovisions of the Uniform Sales Act above set out, 18 presumpﬁivéiy
the owner. The princible of theVMalonez.case:thcn raises the o
further presumption that he ﬁherefore has the iegal‘right tovaéiéct
the carrier, plus the further presumption that he therefore 1s the
pgréon to whom the carrier has held out his services. It wuld
seem more appropriate, however, to éay that 1h most cases of prépaid‘
shipments, -the consignor's selection of the carrier follbws frém‘h;s
_possession, rather than ownership, of the goods, under éircumstances
in which no one else has a superior right to select .the carrier. -

Such possession, followedfby such consignor's selécting and
engaging & carrier, Justifies the conclusion that‘the carrier
responding to such fequest for service is holdihg himscif;éut to
such‘consignor. We think this i3 a sounder‘baSis fof‘th;é-cbn—‘
¢lusion than any'ﬁrésumption of owﬁership by such‘conéignor.‘

If the evidence shows, however, thgt'the.cbnsignee;'or sdme
" one other than the consignor, engaged the carricer's services with-E
the understanding-that the shipment would move prepaid,_we'again
have & situation where two persons are witﬁin the . scope of the
carrier's holding out, viz., the party who éngagedshim‘énd the
party from whor he expected hls pay. | ‘

We copciude, therefo:e; that the carfier has héld out his
services to the partyrwho engagedld them. If 4% appears, howévcr,
that their arrangements contemplated that another party would‘bay
the freight charges, then the,lattef is preéumed to be alsbvwithin

20.

-




the scope of the carrier'svholdihs out.

‘In.appiying this principle to the facts in the present case, 1t

| appears that at least Ll different persona‘had entered into ﬁraqs--

portation agreements with defendant and had theredy #ngaged his ser-
vices. In addit;on, these persons were lnvolved in numerous
tranéactions with other persons who paid the freight charges. The
number of such persons in the latﬁer group £s Gifficult to fix }
precisely. Ou& previoﬁs analysisvof the evidence 1nd1¢ates,.however;
that there were at least L6 such persons. In accordance with the
principle described avove, we belleve the defendanf nas held out his

services to at least 90 different persons.

Contracts with Shipperé

Complainants contend that the'agreements Yetween defendant and
the shippers were lacking in c§rta£n necéssary’requiréments;; De-
feﬁdant concedes that in soﬁe respects these agreements were-not
specific, but contends, nevertheless, that all the essential points
were considered during the discussions had with the shippers. In
determining derendantfs‘carrier status, 1t 1s,claimed, the conduct of
the parties is more significantxthan'the terms 6£ the agféements,'
atanding alone. | N |

At the suggestiéns of the traffic manager of & San Francisco
distridbutor, so Xoons testlified, defendant adopted the form uséd as
the prototype ro“ all the written contracts sdbsequently negotiated
wi th the shippers. Some eleven shippers joined in such agreementu;
This form omitted certain provi ions commonly found in. agrnements or J
this nature. It specificd the points vetween which the service would
be performed the commodities to be transported, and thp rates to be
assessed. < However, neither the term during which the agreement would

remain cffect;ve nor the volume of tonnage to be offered was irdicat- j -

ed. '
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The showing regarding the oral agreements was vague and in-
conclusive. The shippers falled to desceribe precisely the'nature of
their terms and provisions. Some testifled the arrangement Cone
templated that defendant would haul all shipments received from their
suppliers. A few stated 1%t was understood they would continue to
enploy derendant 80 long as Lits service was satisfactory. One
testi’ied he considered himself obligated to glve defendant reason-
able notice of termination of the agreemcnt- others stated they felt
rree to discontinue the service at any time. Several °hippers sald
they regarded *hemselves at liverty to use other carriers 'i: they_so
desircd. Whether any other provisions were considered isjnot dis-
closed by the record. |

There was some variance among the shippers in the manner of
their use of defendant's facilities. It would be. inaccurate to
characterize this as the neasure of their performance of any agree- -
nents in which tney may. have Joined, since the latter were so
indefinite that.it connot be ascertained whether. the shippers’
conduct squared with the terms of these arrangements. - For example,;
only 8 fewvhad employed defendant exclusively; a substantialinumbcr,
however, also had used other carriers.

The written agreenents into which defendant had entered lack
certaln essential requirenents. The form adopted snecified neithcr7
the term of ‘the contract nor the quantity of freight to be supplied
and carried. In the absence of such provisions, the agreement
might be cancelled overnisht by either party, without any excuse or
even at his mere whim. Moreover the shipper might offer any '

' quantity of freight that would sult his convenience, or none what-

‘soever if he were 30 disposed.

The so-called oral agreements constitute no more than mere

vague underatandings,_which.imposed no definite obligation upon
. 22,
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either carrier or shipper. The evidence does not disoloso ahyl
course of conduct, generally observed by the parties, whichrmishx
throw any light on theserarrangements;

The fact that defendant had entered into contracts with 1ts
shippers, 30 the former asserts, together with. the circumstanoos:
surrounding their performance evinces an intention, on the carrier's
part, to limit the scope of 1ts opcrations. This is true, 1t i3
cloimed notwithatanding any infirmities that misht exist in these
agreements. The negotiation of such agreements, though defeot&v#

in *orm may under some circumstances disclose the carrier's purpose
‘to oircumsoribe its operationa. Tb&o would not be true, however,
where the carrier 13 willing to enter 1nuo contraces with a large
number of shippprs who mighz offer a substantial volumo of tonﬁage
Lor transportation. And the manner of performanoe of_these agree-
meats wight indicate that neither party serlouvsly considerod or:
accepted them as dimding obligations., Such appears to have been

the case here.

Solicitation of Traff*c

At the outsat the business wao devoloped to some‘extent
through solicitation of traffic in the manner charaoteristic of
common carriers, but-this practlice no longer i3 followed.' During
19L6, and until September 1947, defendant engaged 4in 3ome
sollicitation, Koons testified, dut this was discontinued when the
application for a certificate was filed. He‘estimated that between
10 and 15 per cent of defendant's customers were thus obtained.v

| The testimony of the shipper-witnessecs tended *o corroborate
that of Xoons. Some distrivutors stated they originally had
employed dcfendant because of requesto recnived 'rom thcir customs
ers; and several local dealers said they had cone so at the: roquc«t
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of their suppliers. Some shippers, on their own inltlative, had re-

quested that the service be provided. ‘Only a very few, 1t was shown,r'h

nad been attracted as the result of defendant's solicitation.  About
half the: witnessos called did not rerer co this subject.

Defendant has rejected traffic oftered by a substantial
nudber of shippers. quns téstiried thﬁt derendantwhad'refusedlto
servé some %5 supplicrs in the Bay Area, as weil as‘several‘carload-
ing companies. To handle their tonnage, he 3aid, frbm fivé to eight
line-haul trucks would have been required, 1n addition to the equip~
ment used to accommodate the shipperé‘thén served. The business
| refuﬁed would have increased the volume of tréffic rou&fold. Rather
than accept this tonnage, it was stated, detendént.decided-to seek
operating authority as a highway common. carrier.

It 4s clear, therefore, that defcndant actively solicited
traffic during the early staggs-of development, and that the bBusiness
was to some extent dullt up by this meéns. ,HOWever, it no longer
undertakes to do so. Moreover, & Substantial volume of tonnage nas
been rejécted. |

Restrictiveness of Defendant’s Operations

_Complain&nts_contend that no element of sﬁecialization i3 re-
flected by\ﬁh& marner of defendant's operations bf the character-
Lstics of itslservice; on the contrary, it is claimed, these cle-
ments are similar to those inherent in the operations and sefvice éf
the commén carrliers in the rield.. ,Moreover,‘complainants assért;
the absence of specialization is revealed by the stéréotyped;forﬁ’og
agréement used;-which'is not Qgsigned to.aécommodﬁte thg‘ﬁaryihgl§e;
qu;.rements of» the several shippers; | |

| These claima are disputed by defendant. <t conténds that no

comparison should be made bntween the method of operation and the
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type of service provicded oy defendant, on the one hand, and those
afforded by the existing common carriers, on the other hand, since
evidence of this neture was excluded at complainant's instence. In
view.of that ruling, it would be manifestly wnfair to consider these:f-
matters now, they assert. Defendant also confcnds that sp@cializ-.
ation iIs not 8 propér test of private-carrier status; this'ﬁay‘be__
considered only to the extent that 1t may be relevént-télthe ptimary
i1ssue presented for determination, viz., Whether'defénddht ha§ held
1tsel?s out to serve the public or some portion théreof.

It 48 true that, on complainants* objection; evidence con~
cerning the nature of the service provided by the existing caﬁriérs
was exc%pded. O several occaéions defendant was prevented fro@
inquiring into the detalls of complaints, voiceé by shipper-witncsae%
coﬁcerning the adequacy of the scrvice'pérfofmed.by thesevcarriers.
The evidence thus rejected might, in some respects; have afforded é
cémparison betweer the nature and the characterist;és of thé service
provided dy these carriebs, on the one hand, and'tha# éffé:déd'by |
‘defendant, on the other hand.. This ruling was proper, we‘bélievg;'
since e&idence of this character i1s not germane to'the.iSSﬁes rdtsed
in this proceeding. However, under the circumstances, éomplainapté
are in no position to take adfantage'or'thc adbsence of 5uch‘a_ |
showing. | ;

The ultimate test of privafe carrier status, defendaﬁt'ﬁrges,
is the nature of the holding out to the publié. M&tters'éﬁch aé the
supplying of unusual types of equipment, operation at unusual hours,‘
performonce of‘unusgal extra services, and coordination of the
se?vice with the shipperts business, arce merely evidentia:y; 1t is
claimed. Each should be considered and accorded due we;ght in

arriving at a determination of the ultimate issue, specified adove;

ﬁone, 1t 1s sald, may be sudbstituted for that issue itself, &s the
| 2s.
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| prima*iequestion to'be answered. |
| In our recent decislon on rehearing in the. Nielsen‘case (9
we pointed out that the characteristio‘of restrictiveness‘is.an
indispensable element of contract carrier service.. Thio, 1t was
sald, migbt relate to the number of shippers served or to the
physical attzibutes of the operation (having reference partioularly
to those of an unusual character, dirfering from those normally

encountered in common carriage), or to & combination or both., The

term "specialization," we said, does not adequately express thiS”

corcept, since it might well be linited to uwnusual physical

attrivutes of an operation.

The record does not 4indlcate that defendant's operation
differs in. any material respect from that afforded by the carriers
in the fleld. No showing was made that 1t exhibits ‘any nnusual
physical characteristics not normally found in common caréierroper-ﬁi

ation.?

Conclusions

The record we believe, amply warrants the rollowing con-

clusions and we hereby find -

(1) Defendant's operations vetween the points served nanl~
fest a permanent or indefinitely continuing nature. Operations
Yetween some of theae,points were on.a,dm;ly‘basis. Serv;ce to |
others was less frequent but rendered hy the same equipmentg pef¥
sonnel, and facilities. ‘ " |

(2) Ir. the conduct of these operations, derendant has held’

out his services to a large number of‘persons who were widely dia—"

(18) Pacific Southwest R.R. Assn. v. J. P. Nielsen, dba Wtelsen
Trolght Lines, oasé No. LB2C (Dec. '
LoL9) .
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tributed smong the points served.‘

(3) Wndttoﬁ agreements were consummated between derendant and
some Of these ‘persons, comprising, for the moet.part, distributors
situated in the Bay Area. Slnce they laoked certaln casential re-
quirements, these agreements are indefinite and uﬁoeitain. The
showing regarding the negotiation of oral agroeﬁentsfio vague and
wconvineing; moreover, the terﬁs of these agreemento were not’ |
ciearly established. Similariy, the evidence concerning the per-
formance of these understandings 1s indefl nite and vagﬁe. It is
¢lear, however, that defendant's service was not confined to those
with whom 4t had entered into arrangements of thia nature.

(h) Although the business originally was built up to some
extent through solicitation of shippers, that practice has been dia-_
continued. The traffic offered by & subotanoial nuﬁber of shippers
hos been rejeoted. | |

(5) Botween the points where defendant has operated, 1t has
undertaken to serve thc public genorally. There are no elements of

estrictiveness whioh would manifest & limitacion of the. soope of
defendant's holding out or s servlices..

In a decision this day rendered in Application No. 286L9, a
cerﬁif‘oate was granted %o derendant authorizing the operation of a
highway common carrier servioe between San Francisco, Eme*yv‘lle, and
‘ Oaklandy on the one hand, and Orinda Lafayette, Walnut Creek
Danville, and Concord, and points lntermcdlate‘theretovon State

Highways Nos. 2L and 21, on the other hand. Accordingly, the order

herein wiil contain a provigo permitting oOperations under ‘such

foertifioate.

Upon full consideration of the evidenoe, we accordingly £1na
that the defendants, Harold A. Stapel, ‘Harlend E. Stapel, and |
Clayton C. Koons, co=partners, doing business under The f;rm namp au&
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style of Stapel Truck Lines, have operated and are still opefating-'
auto trucks used in the business orf transpo}ting property as a high-
way common carrier (as defined by Section 2-3/L of the Pudlic Utilit-
les Act), for compensation, over the pudlic highways of the S#ate'dff
California, between fixed termini, to-wit:. Between San Francisco ﬁnd
Oaklend, or the one hand, and Orinda, Lafayette, Walnut Creek, Alamo, |
Danville, Concord, Clayton, Pecheco, Martinez, Port Chicago,
Pittsburg, Ahtioch, Qakley, Knightsen, Brenthod, Byron, Pleasanton;u
and Livermore, California, on the other hand. .That said defendants,
haQe conducted such operations without‘posscssiﬁs a prior operative
right therefor, and withouﬁ having first obtained from the Public

Utilitles Commission a certificate of public convenience and’

necessity authorizing such operation, in viclation of Section 50-3/L

oL sald Act.

ozDcEz

——

( The above-ehtitled proceeding being at issue, a public heér-
ing having been held therein, evidence having been receiyed, the
matter having been duly submitted, and the Commission being fully
advised: | o

IT IS ORDERED:

(1) That defendants, Hiarold A. Stapel, Harland H.,Stapel,g
and Clayton C. Koong}‘co-partners, doing tusiness under thelfirm name
and style of Stapel Tiuck Lines, be and they are-ﬁereby'dirccted ané
required to cease and desist rromlOperating, diéecéiy or indirectly,
or_by any subterfuge or device, any auto truck as a‘highway'éommon‘.

carrier (as cdefined by Section 2-3/L of the Public Utiiitiés'Adt); i
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for compensation over the public highways of the State of Califor-
nia, between fixed termini, to-wit Between San Franclsco and |
Oakland, on the one hand, and Orinda, Lafayette, Walnut Creek, Alemo,
Danﬁille, Concord, Clajton Pacheco, Maftinez, Port Chieago, Pitﬁs-
burg, Antioch, Oskley, Knightaen Brentwood, Byron, Pleasanton and
Livermore, California, on the other hand, unless and until sald
derendanta and each of them, shall have dbtained from the PWbl;c
"Utilities Commission & certificate of Public convenience and ‘
necessity therefor; provided, however that nothing cont&ined herein
shall require the defendants to cease and desist from any Operacion
authorized in Application No. 286&9 and conducted after acceptance
by the defendsnts of any certificate granted therein.

(2) That in all other respects the relief sought by the
complalrt herein is heredy denied. ' |

The Secretary is directed to cause a certified copy of this
order to be personally served upon each of sald derendants, Harold
A. Stapel, Hérland K. Stapel, ana Clayton C. Koons. |

With'respect?to ecach of said defendants, this order shall
become effective on the twentieth day after the dete\of such’seryiee
upon said defendunta,'reSpectively. ‘ ‘ . |

Dated at/%w\%mx.lq;ﬁ/ , California, this /Z‘e{
day of %;@MM,- , 1956. '

ommissioners ;“

,‘['

J/J,,Mmf/ @w =
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