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BEFORE THE PUBLIC' UTXLITIES COMMISSION OF THE STATE OF CALIFORNIA .

PACIFIC SOUTHWEST RAILROAD ASSOCIATION,
DELTA LINES, INC., INTER-URBAN EXPRESS
CORPORATION, and MERCHANTS EXPRESS

CORPORATION,

Complainants,

)
)
)
)
)
;
vS5. ' g Case No, %928
GORDON A, SAMUELSON and GILBERT J. MUNSON,)
copartners, doing business under the Lirm )
name and style of CIRCLE FREIGHT LINES, )
FIEST DOE and SECOND DOE, : | %

)

Defendants.

Fred N, Bigelow, for Paclfic Southwest Railroad
Assocliation, complainant.

Frederick W, Miclke, for Delta Lines, Ine.,
¢complainant.

Reginald L. Vaughan and John G. Lvons, for Inter-Urban

. mpress Corporation, complainant.

Scott Elder, for Gordon A. Samuclson and Gilbert J,
Munson, partners, doing husiness as Circle Ireight
Lines, defendants.

The complainant, Pacific Southwest Railroad Associaﬁion,
is an uwnincorporated association cqmposed of rail lines operating
within th;é staté as cémmon carriers.- Complainants, Delta"Lines5
Inec., Inter—UrbaniExpress Corporation and Merchants EXpress '
Corporation, respectively, are‘highway common carriers scriing
points iavolved in this proceeding. Defendants Cordéh’A.Sémuclson o
and‘Gilbert J. Muncon ére'coparz?erg engaged in business under the

fi:ﬁ.name'of Circle Freight Lines.

(1) For brevity, the defendants above named will be referred o
collectively as defendant or as Circle. The fictitiously named”
defendants First Doe and Second Doe neither were served with =
process nor did they appear. Therefore, they will be dis~
regarded. , ‘ : . : '
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The complaint as amended alleges that defendant regularly
and continucusiy has been and sfill iz cngaged in the bgsincss of
& nighway common carrier, witnout‘propcr operating authority, |
between certain San Francises B&y points, on ?gc on¢ hand, and

points in Contra Costa County, on the other hand.u

By its answcr,,as amcndcd,»dcfendanx denles thatvits
operations were condﬁctcd_unlawfully, and it also set up certain
affirmative defenses. Complainants moved to strike some of thqsé‘.
allegations, csscntially‘on the ground that they wore argumcntafivc
and that they set forth cvidentiary matter as distingulshed from
ultdmate facts. A fuling on the motioﬁ wa.S roscrved.xAltéough
some of these allegations arc 5usccptiblelto,thcso objoctiﬁne,”wc
believe that, in view of the Commissionfs 1iveral rules df%plcading,'
they should be permitted to stand. Aceordingly, thé’hbtioﬁﬁéo*;

‘ strikg 1s denied. | | | 5 | - A

Public hearings were had-before Commissioner Potter an&
Examiner Austin at San Francisco, Oakland, Piftsbuxg and Walnut
Creek, follewing which £hc matter was submitted on br;efs, since
filed. The hearing in th;s maticr was postponed, pcnding completion
of the hearing of Circlefs,applicatioh,.initiath prior to the
filing of the complaint herein, for & ccrtificatc 1o opcfatcﬁ;s«d

highway'commbn garriér betweon most of the peoints invelved in the

I

e

(2) Allegedly, the operations in question were conducted between
San Franciseco,: OQakland, Albany, Piedmont, Berkeley, Emeryville
and Alameda, on the onc hand (which for convenience will be.
referred o as the Bey Area), aand, on the other hand, Orinda,
Lafayette, Walnut Creck, Antioch, Martincz, Port Chicago, .

of which are in'.

), and intermediate points. | o

Brontwood, Oakley, Clayton and Danville (all
Contra Costa Coun%y
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(
present proceeding.

To ¢stablisk their ~llegotions, complninents ealled o
wiinesscs'representing 47 shippers ¢ngaged in dbusiness in the gay-f
Area and ot Centra Costa County pointssu) Those situated in ‘the L
3oy Area were manufacturers or wholesnle~distfibutors; those
located at other points consisted of retsil derlers of;various
TYPes. In the aggregata, these-shippers deait in‘é‘widb variety
,ofvcommodities. Tnc}‘described_the extent to which thoy had
amploy«d defendent for tac trensportation of thcir‘produéts between
:hé points involved, and related the circumstnncés under vhich it |

hnd undeftnken To provide the serviee.

' One of the pértners Goréon L. Samuelsgn was. c2lled by

" compleimants snd he also testified voluntarily in sﬁpport,q£ -
.'-defgﬁdant; He described defendont's operations from'thcir‘inceﬁtion,
' nnd’ﬁndertook to explain certain matters to which the,shippér' r

‘witnesses hed adverted. In sddition, his wife Mrs. Katherinc

- (3) In Applicetion No. 28856, Cirele sought suthority to operste
. AS o highwoy common ¢erricr botween San Francisco end Oskland
and certain parts of Llbany, Alamede, Berkcley and Piedmont

- theredn specified, on the one hand, end, on the other hang,
Walnut Creek, Denville, Seranap, Concord, Pacheco, Port Chicago,
Pitishurg, and Clayton, and intermediste points, as well as
those situated within one mile Iaterally on either side of
Stato Highway 21 between Pacheco »né Danville. Cdimong the
intermediste and latersl peints which would be served are
Nichols, Pleasent Hills, Galindo, Hookston, Clydo and Bella
Vista. Ovorating suthority wss 2ls0 sought within zones
surrounding some of the Contra Coste points Specificd. Hear-
ings in that procouding wero not concluded until April 13
1948, when the matter was submittzd on briefs, subsequcntiy
‘received.  The compleint in the instant proceedings was filed
December 8, 19%7. Hearings commenced June 25, 1948, 2nd were
concluded November 23, 1948. The final brief wes £iled on

L July 12, 19%9. : S

Of the 47 shipper witnesses produced by complainants, 6 were
cngaged Iin dbusiness a2t San Francisco; 15 at O2kland: 6 at:
walnut Creoks; 1 at Deaville; 6 ot Comeord; 1 at Port Chicogo;
8 at Pittsburg; 1 at Bella %ista; 1l 2t /ntioch and 2 2¢ -
Brentwood. : o ' - - -

-3 ~
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Samuelson testified on defendantts behalf.

Dofendant*s QperationsL Generallj

'

Before considering the contentions of the respective
partica, we shall describe generally the nature of defendant's_
operations. |

In November, 19%5, defendant Gilbert J. Mnnscn;-who
previously had been employed for'several years as a.driver Lfoxr
various truck operators, purchased the business of Circle Freight
Lines from Fred Lowcil, then the owner, for 57, Og%. Both Munson
and Samuelson contriduted to the purchase price but at the out,ct,
Saxmuelson did not participate in the business, the: permit ing
originally 1ssued to Munson alonc. When Samuelscn 1eft ,he employ
of Shcll Chemicai Company, in January, 19%6, both he ahd Mnnscn |
received a partnership permit as a highway contract carrier. Siﬁcc
then they have carried on the business together. _ |

Only four units of equipment werc used to supply tﬁcd
service. The five-tonvtruck”purchascd1frcm Lowell wac augmcntcd
in January, 1946, by another truck of the same capacity. In
November, 1946, defendant also acquired a tcn-tonjsemi-trciicr and
a’tractor. | o

Samuelson deserided the physical operations. Freight
picked up during_the aftcrhoon, both at San Francicccrand Oakland,
moves to'the tcrminal\et Concorc where it iSVSegrcgatcd,an& reloaded
fcr'dictribution. On the foliowing morning these shiﬁmcntsfarc~‘

delivcred at Contra Costa ccunty points. Ordinarily,'thc~scrviccu-

(9) The as cts acouircd from’ Lowcll consisted of one S-ton Chcvrolct
: truck valued at $3,000, and the good will of the busincss. walch
was valued at $4+,000. At that time there wore outstanding
agreements between Lowell and 1k shippers, two of whom were "
situated in San Franeisco; six in Oakland; two in Pittoburg,

two in Walnut Crecy and two in Concord. '




13 provided by the two five~ton trucks. These are assigned to Sen
Francisco and Oakland, respectively, and they also distridbute the
traffic. .' | |

| Primarily this 1s a raﬁily operation. Both Samuelson and
Munson (who are related by marriage) act as drivers and perfbrm the
pickﬁp and deliver# service, They'also exploy & full time driver

and, occaslionally, a part time driver. Both Mrs. Samuelson and Mrs.

Munson perforn the office work.

| Defendant could handle more tonnsge than that 6rd1narily‘
.offered for transportation; As a rule each of the five-td;~trucks
moving outbound from San Francisco and Oakland 1s loaded only to 75,
per cent of 1its capacity. Thé.volﬁmc‘of traffic moving 1nb6und is
negligidle. The ten-ton semi-trailer is used for standby-service;
the need for its use arises only on rare qfcasions.; |
| The nature of the serviée afforded at the various points in-
volved was disclosed by the record.  The evidence shows that when
the complaint was filed, and ror several months previously, defendant
was operating dally between San Franciuco and Oakland, on the one
hand and Orindas, Larmyette, Valnut Crcek Concoxd, Port Chicago
Pittsburs, Antioch, Brentwood Danville and Martinez, on the cher

hand. Alamo, Bella V130&, Qakley, Dublin, Pleasantbn, Livermore,

Clayton, and Byron'were served less often, and with varying degrees

of frequency.

It,appears; however, that defendant operated a sihglé 1nt¢-
grated dbusiness unit in hraﬁsporting property to all points‘served
by i¢, using the samerequipmeqt' personnel, and'facilities and that
the SLrvice thus. perrormed was of & permanent or Indefinitely con-,
tinuing nature. |

There 1s no evidence of any movement t§ or from any of the .

Bay Area points mentioned in the complaint, other than San Francisco

-5
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and Qakland.

Por the rea?ons mentioned in our decision this day rendered
‘ ’) : ' ’ T, . .
in the Stapel case, we shall consider the defendant's operations.
as a whole, and not look upon e&ch pair of terminl as a distinct

segrent of those oparations.

The Issues

A3 in other proceedings of this nature, we are galléd upon
to determine whether defendant has held 1tself out to serve the
public or a portign.thereor; that 1s the primary issue presented
for consideration. Specifically, complainanté contend (a) that in'
sélecting the shippers whom.itvwould serve, defendant was gulded
primarily by the quantity of traffic offered for t:ansportation;
and by convenlence or economy in the perrormAnce éf its operati6ns;
() that 4n the conduct of 1its operations, defendant d;srésarded
the advice 1t had received from Commission staff members concerning
1ts carrier status; (c) that defendant was transporting‘éll the |
traffic that could be handled consistently with good service, con-
sidering voth the equipment and the personnel avallable; (&) that
shippers were served in the absence of contracts, and also, not-
withstanding manifest infirmities in the provisions of suck agreee

~ ments; moreover, the number of shippers served, purportedly under
these agreements, was substantial; (e) that the circumstance that
" an operator had-entébed into contracts with the shippérs whom-he
served 4s subordinate to the element of private éarriégé,vwhich
1s the meal factor determining carrier status; and (f) that |

specinlization ofvservice s the distinguishing characteristic of

() DPacific Southwest E.R. Assn., et al. v, Harold A. Stapel, et
al, doing business 838 Stapel LTUCK Lines, C&3C NO. E?L?.

-bm




a private carrier. In reply defendant asserts (a) thht defendant
kad imposed upon itself, in advance, a predetermined 1imitdtion' 
upon the scope of‘itsiholding out; within this'limitation dcfehdant’s
selection of the shipners whom 4t served wws arbitrary and b 504
upon no fixed rule or classific tion; and the sc*vice, in fmct,

WS supplicd only to 2 limited number of shipncr (b)) that dcfcn—
dant's contractual arrangements with Lts shippers met tho Commis-
sion's requirements on that subjeet; (e) that the ecrvice nerformcd
by defendant was restricted, cven by the most tcchnical stunaurds,’
to the service of 1ts regular accounts; (d) that dcfendant had )
ample capacity for twice its ordinary volume of traffic; (c) thut
defendant had maintained its contract carricr status by imposing

limitations of service and avoiding 2 yublic holding out which

are artificial and unmatural to 1ts tYpC'of traffic and Opcration;,

and () that a,holdiﬁg out to the public, ratner than speéiaiiza—
tion of service, is the test of common énrriei status.

Eoscntiwlly, these contcntions involve thc limit-tio“v
which defendant has sought to imposc upon 1ts operations; the
contractual arrangements into wﬁidh'defcndwnt has dntéréd yith 1ts
shipnper c and the sorviee provided thcrcundor, and the oxtoﬁt £0
which specialization may be rc**rdcg as a2 tost of privatc carricer
status. We shall conaidcr these matters in the order mcntioncd

Limitations Imppsod on _Service

Defendant sought adviee from authoritative sources
concerning the nature of 1ts operations, and endeavored to act in
conformity with the suggestions rceeived. _At‘the outset, Samuclson

consulted with;Commission stalf members and'subscqucntly'botpihd
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" |

and Mrs. Samuclson participated in‘siﬁilar confefences.’ Durihg,‘
the Infitial discussion, Samuclson dcscribéd the character of
defendant's operations and was advised, s0 he testified, to 1imit

the service, preferably to a maximum of some 20lsnippcrs. iater .,
Samuelson consulted his attorney at Concord; who questioned the
soundness of the stafl's suggestions,.stating'that in his judgment
sueh a limitation would: be improper. Thexe was@some co:respdndénce
between defendant's attorney and the Commission's‘1egal_d¢partmént"
regarding this matter. After considering these conflicting opinions,
defendant decided'to'l;mit the nuwber of those served tofabéut_BO
shippers. - ‘

Tne record shows that throughout the course of its

opérations defendant has adhered very cloéely tojthié limitation.

As stated, it sérved a total of 1% shippersvwhén Munson acduired‘
the line in November, 19%5. By November, 1946, tbié had tedched
28 shippers, and 33 in September, 1947. By October it Had'drdppéa-
to 32. During this period, service had been extendéd to h7‘ship§ers

ﬂ | (7 - , e
in the aggregate, and withdrawn from 15 shippers. The 32 shippers

(7) The number of shippers served between November, 19%5; and
‘December, 1947, as well as the number of shippers dropped during
this period, appears in the following tabulation: -

| No. of Shippers No. of Shippers
1945 : Served ' : Dropped

-

November _ 1k

1048

January . 16
Mareh' 21
June - 24
August . | 26

- September

October 25
Novembexr ' 28
December 26

January | 28
March

Moy

June

July

August

Scptember

October
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served in Decomder, 1947, when the complaint was filed, were

(8)
dis tributed generally throuvhout the affected territory.

The Bay Area'shippers were substential concerns, - some
of them being of the first rank., About three-fourths of the
trafflc comprised electrical oupplics, drugs and 1iquors in. equql

. proportions. The remainder consisted. of v-rious othcr commoditics,

Defendant, it was ohown, has rejected the business
tendered by meny prospective ehlppers whzch sought to utilize its
Tacilities. The traffic supplied by some of thesc concerns would
have been substant 1°1 in volume; that offcrcd by others would havc
veen small or even 1nconscquentia1. Meny of these firms, it wqg |
stated, had offered to cntcr~1nto contracts with defcndant
Samuelson specified °cver~1 firms whose busincss nad, bccn.rcjectod
in addition, he stated, ther: were msny others whoso offers had |
veen rufused(g) There is no proof of any solicitation, on dcfcndant's
part; Sanmuelson testified that defendant never had-engagcd in'th;S"

prectice.

The partids ar¢ not in accord as to'thc-reasons under- |
. Lying the refussl of those shipments. Complainonts assert that |
service was withheld becruse the tonnage offcored was bothrsmall'in
volume and would move: infrcqucntly, and because defendant qlready

was hqndling ell the traffic that could be accommodnrted by the

(8) Of the 32 shippers served on December 8, 1947, nine were
. situsted In San Francisco; 15, at 0akland, two nt Walnut Crecks:
three at Concord; two at Pi tsburg and one at Brentwood.

(9) Somuelson specificd some 36 firms whosc' proffered tommege had .
been refused. Of these, eight were situsted in Qaklend; three
in Lafeyettes; one in Walnut Creek; one in Danville; 1k at

Concord; two =t Port Chicogo; six’ at Pittoburg 2nd one xt '
Antioch. ,
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avallable equipmsnt 2nd personnel. Defendant, on the contrary,
28Serts thet the shippers served were solectod upon an arbitrary
basls, having in mind both convenience »nd ecconomy of operation,

2s well as'a sufficient volume of tonnage to insure a profit.

Ead it not undcrtaken voluntarily to ihpose updn itself a limitation
of the number of shippers served, defendant could heve accommodeted

2 much larger aumber with the ekisting facilitles, it 1is cleimed,

The record is convincing, we bélieve;‘thpt fror the
outset, defendant doeided to limit the numbder of shippers whom 1t
would serve. This conclusion was motivated, no doubt, by the
advice proffered both by staff members of the Commission and by
defendant's attorney. For meny months the nnﬁber of shipperé.served
did not exceed‘thirty,'?nd has not grown much beyond that pqint.
We 2re s»tisfied that this limfitation was »dopted in good faith;
1t may not be considered 25 a2 deviee designed to.evadd the
appropriste regulstion of defendant's operations. Hoﬁeve:, it 1s
equaily clear thet as some shippers dropped oﬁt, others were
selected to replace them, in order to maintaiﬁ at a constant level

.the total number of shippers served,

Because of this limitstion upon the number served,

~ defendant cerefully selected 1ts customers. Admittedly, it

accepted only those offering a substantisl volumc of tonneoge,

moving regularly. In detcrmining whether a shippcr would be

served, defendant also considered both economy and convenience of
cperetion, especially in providing the pickup scrvice. In short

it accepted only those shippcrs who would "£it in" to its Opera-
vions, Dcfondant's motivev in so doing are reedily undcrstandablo.g

In view of the limited nunber of shippers thet could be- serv;d it
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chose thosc whose business was considercd profitabie; ali othérs.

- were figidly exeluded. | | |
Defenddnt readily could have accommoddted'additipnal‘

snippers with Lts existing facilities. The load factor. of each of

1ts five-ton trucks did mot cxcecd 75 per cent, on the average,

and the ten-ton semi-trailer was scldom used. However, bécnuso

of the fluctuations normally oncounuerod in thc volume of traffie,

the number of such additional shippcrg would bc difficult (e}

determine. Morcover, any marked incrcase mignt\well require the

employnment of another driver, thus cntailing additionai oxXpense.

Cont*mctual Azrqngpments between Defendant and the Shippers

Ve agroo with the partics thet the cxistcncc, or non~
existence, of con tracts between o carrier and its shiopcro, govern-
ing their rolations and prescriding the conditionu under vhich the
transportation service would he performed, is not. neccgsarily
determinative of privatc carrier status., I thcrc is a guff;cicnt

showing of o holding'out to serve the nublic, one may bc o common
| ecarrier notwithstwnding the fact that he has oentered. ;nto °uch
arrangements. However, this Is 2 factor - nnd.;n_important one

at that.-'to be considered in deternining the naturc of the
carrier’s underta king.-,Iﬁ a proper setting,‘thc préséncc of such
contracts may indicate o »urposc To resitrict the‘sccpe'of"hisj
operations. | | | .

At the outset, dcfcndant's\Contractﬁal relaﬁionship~with
ts shippcrs was somewhat nehulous. Vthn Munson acquired‘tho'linc
in November, 1945, he was advised by Lowell that contracts had been
negotiated with the 1% shippers then served. Of‘thcs¢; sqmo:foﬁr




or five were cleimed to be in writing and the rost wers oral.

Lowvell never turned over to defendant the written agréements.nor
did he supply detailed information concerning the terms‘o: the
oral agreements. Defendent, therefore, had very little_informa- 
ion a3 to the naturc of thess arrsngements. Samuelson testificd,
however, that he assumed defendant wowld be entitled to transport

the greater part of their tomnage.

During the discussions had with staff members, to which
we have adverted,:this subject ﬁaé considered.. Aﬁ the initial
conference, Samuclson was advised thét oral agpeeménts with the
shippers would de acééptable; Although the essential provisions
of such agrecments were not then discuséed, this matter was

considered in detall during later conferences.

At first, these agreements were. oral in form; meny months
elapsed before'défendaht undertock to reduce them to writing. In
so doing, it was stated, deféndant relied ﬁpon the advice received'
from staff members. However, upon further consideratioh, defendant
decided to énter into written agreements with its cshippers.. Two
foras were adopted for this purpose, one designed for city suppliers
and the other for loeal dealefs situated at Contra Costa County
voints. The former obiigated the shipper to supply all traffic of
a certain type; while the iatter boﬁnd hin only to.offer a,piescribed
minimum tonnage each month. The perliod during which the contract
would remain in effect waslspecifiedflo) -Agreements of this~natu:e

i

were entered into with some 13 shippers.

Soon after fi;ing its applicotion for z certificate,

defendent, on sdvice of its counsel, adopted another form of

(10)- The agreement provided that it would remain in force for a
tern of 90 days from date. Unless terminated by ¢ither party,
through written notice given at least one week prior to the
expiration of such period, the agreement would be deemed
successively renewed for additionsl periods of 90. days each.

- 12 -




agreenent. This was more comprehensive thon the writton,fofmo
previously used. It obligated tho éhippor to-offerg‘ond the
carricr to transport, all shipments of designeted commodities
noving between Speoified pointo; it indicated the rates to o
charged, 1.c¢., the minfmaus rotes snd charges preseribed by the
Commi;oion; 1t specified the term dﬁring whick the contract would
remain in effect (a definite period beingy prescribed ns-to_each'

ohippor), 1t defined the carrier's liabilitv for Loss of or

damege to any shipment; and it set forth other provisions relating

%0 the performance of the service., A stircotyped form was used
centaining blanks for information individuel to cach ahipporsl;)
This form was submitted by defendant to 211 of'itsfshippers with -
the request that they sign the agreemont. All Sut three of tho
shippers onterod into written ooﬁtracts of this‘naturefl?)
Defendant, it was shown, has rigidly Insisted upen the

shippers' obhservance of the terms of thelr agrcements; particularly
thoge relating %0 the guantity of freight to be offered for trans?or;
tation. Because of the limited yumber of shippers served, 1t was.
stated, defendant realized that 1t could not operate profitably

unless the terms of these agreements were fulfillod. On severel

(11) Spaces were left blank in the form for the date, the shipper’s
name and address, the genoral neturc of the commodities to be
transported, the points detween which the service would be
provided, and the dste when the agrednent would terminste.,

Three shippers refused to sign a written agreoecment with
defendant. However, Semuelson testified, they entered into
oral agreements identical in terms with tho form whieh was
presented, £illing in the blanks orally. A San Francisco
supplier rofuscd to obligate itself to delivor to defenden

all shipments consigned to Contra Costa points, »nd *he fo
was modificd accordingly. Eowever, Samuclson stated 4t was
understood that this shipper nevertheless would tender all '
such ~shipments to defendant. '
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occasions, the record shows, defendant has terminated agreements -

‘because of the shipper's failure to supply the required tonnage.

Deferdant has considered itself obligated to collect the
frelght charges from the shipper with whom 4t had entered into
contractual relations. In practice, it actuwally has done so, with
a few minor exceptiens - some seven shipments altogether -~ which-‘
were conceded to be Immaterial. Thus, under its aﬂreements kith 3ay
Area distribdutors, defendant has collected 1ts charges fror them
alone and has refused to accept colleet shipmenfs; On the other'v.
hahd under its agreements with retail dealers sitﬁated atVCentré
Costa boints, defendant has handled collect shipments enly anf has
rejected prepaid shipments. Some of the traffie which was rchsed
Sanuelson tated - was attractive from the standpoint bot hsof volume
of tonnage and of revenue. Samuelson's testimony concerning | .‘
defendant's practice in this regard was corroborated by that of

many shipper vitnesses.

Cempleinants contend that regardless of who pays the
charges, both consignors and consiznees must be cpnéidered‘in _
determining the number of ehippers served. They refer To instances,
cisclosed by the reeord where prepaid nrnments recezved from
contract shippers, eituated in the Ray irea, were distriouteu to
many local dealers locuted a+ ontra Costa County pointo. ot
only the consignors, but the con*iznee, as well, were ,erved g
the carricr, it is claimed. This point was raised in the Stapel.

| (13) | S :
cese, this day decided, Following our ruling in that decision, we

(13) Pacific Southwes: R.R. Assn.: et al, vs. Harold A. otenel
ess

et al, doing busin as Stapel rruc Lines, Case No. &
uuprh- -




nold thet the carsier has held out his services to the party whb, '
engaged him. In *he case before us, the persons who ergeged. the

-y

Cefendant also pald the freight charges, and 30 there are no chgrs
who can be presumed to be within the scope of derendant's hold;ngW

out of his services.

Spacialfzation as Test of P*ivate Carrier Status

The parties d4sagree concerning the extent to which
"specialization” may be regarded as & necessary element of private
carrier svatus. Complainants assert that this charact»riétic 13

(l}-&) .

an indispensable 1ngredient - a claim which defendant disputes.

A épecialized aervice, complainants contend, is onme which,
by its very nature, is not performed for, or held out to, the
general shipping public. This, assertedly, distinguishes it from
the service offered by & common carrier. Such a service, it is
sald, 15 necessarily limited by the character of its specfalization,
whether in regard to the type of equipment used, the commoditieﬁ‘
carried, the specisl training of personnel fér handling«commodities,
the times or places at which service is required, or-in'othgr
respects which differentlate it forom that suppiied by éh'avoWed
common carrier. Inhereﬂtly, it 1s said, such & service wou¢d ro-
quire a contrac.ua’ relationship betwcen the carricr and the

shipp#rs whom 1t serves.

Defendant, on the other hand, contends that "specialization”

is not & distinguishing'characteristic of a private carriér,”nor

[
w“

(1) In fact, defendant conceded that its case rests upornr. the ¢laim
of limitation of service; <there 13 no contention that a -’
speci alized service was provided

“15=
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a basis for differentiatingfa private carrier from a common carrier,
he essential distinction between a common and a orivate carrier,

it is sald, lics in the nature of the offer of servicc. ‘The common
carrier may offer 2 specialized service to the public‘gcnerally;‘
while the private carricr may afford an wunspeeialized service to
selected patrons, ©o the exelusion of the publie génorally:

(15)

In our recent declsion on rehearing in the Nislsen case,

we pointed out that the characteristic of restrietiveness is an
indispensable cloment of contract carrier service. ThAQ.'

was stated, might rclate to the ﬁumber of shippors s:irved, or %o
the physical attributes of the operation (having reforence
particularly to those of an unusual character, diffcfing Irom that
normally ocncountered in common carriage), or £o a combiﬁation of
both. Tho torm “speclalization', we said, does not adequately
express this conclpt, since it might well be limited tovﬁnusual
prysical attributes of an operation. This ruling, we bilicve,
sufficipﬁzly énswcrs tihe contentions of the rcépectivé partic$;

ne furthoer claboration is nocessary.

We shall consider, prosently, the oxtent to which those
elements of rostrictivencss have_bccn shown to inhore in the so:vicc
provided by defendant.

Conclusions

Irom our considoration of the record, we arrive at the

(15} Pacific Southwsst R.R. Assn. vs. J. P. Niclson, doing business
.as Miolsen Froimht Tincs, Case No. 4820, Dueision No. 3557,
dated November 22, 1949. .
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following conclusions:

During the course of its opératidns, défendant operated dail&
between San Francisco and Oakland, on the one hAnd,.and'Oripda,
Lafayette, Walnut Creek, Concord, Port Chicago, Pittsburg, Antloch,
Brentwood, Danville, and Martinez, on the other hand._'Alago, Bella
Vista, Oakley, Dublin, Pleasanton, Livermore;‘Claytdn,'andJByron wefe ‘
served less often.and with varying degrees of frequency. No service
was afforded to or from any of the Bay Area points mentibned in the
complaint, other thﬁn,San Froncisco and Oakland. To-all pdints
reached, service was furnished by the -same personnel, equipment, and
facilitles. = The sqrvice‘is_br & permanent or 1ndefin;tciy‘contiﬁu-

ing nature.

From the standpoint ofﬁthe physical attriputes‘of defendant's
operation, there are no elements of restrictiveness which would
tndicate an 1ntentionlto lielt the Scope oL 4%s opefdtibna. There
1s nothing unusual adout the character of eguipment uscd;' the
commodities transported present no unusual features, being those
normallylhandled By common carriera;‘ the~drivers perform-ho,
wnusual duties which differ from those ordinarily provided by the
cmployees of common carriers; nor have they undergone any special
course of training;' no services are afforded in the handling,of
cormodities which differ Irom those usually supplicd by‘commony
carriers; ;the operation closelylresembles the scheduled service

performed by 2 common carrler; and the rates observed are unifo;m

in their application ameng the shippers. Clcarly,ﬁiﬁ’nohe*of these

- respects i3 there any subatantial departure f;bmrthe kind of

oﬁeration normally supplied by & common carrier.

We shall now considex whether any element of restridtiyéness‘,
13 disclosed By the number of shippers served.
. -17-




As stated In our decision on rchearing in the Nielsen®:
case, supra, one may be deomed a contract carrior, in the absence:

of restrictive factors in the physical attributes of the operation,

"ee.sonly whore the numbor of such shippors is extremely
limited (without reference to potentisl patronage or
population figures), where the circumstancos indicato o
stablility in tho identity of such shippoers, where the
oporation has been, or Iis likely to be, maintained on
substantlally the zame plane over a period, and wheroe .
the subjective Intont 1s consistont with such restrictive=-
noss of gorvice." -

The numbor of shippers sorved, we said, rust bo low

enough Me.. 10 aliéw 2 close identification or relationship of the
carrior with tho sﬂippor’s businoss or oporationﬁ.' Tﬁo pofontial
or availadlo number of shippors would be significant dniy
" eees Where such number 13 roughly the same or only slightly,
highor than the number In fact sorvod, and then only to
point toward lack of restrictivoness in the operation.”

Lot us examlne tho record, in the light of thosoe pro-
neuncencnts. We shall conslder the factors disclosing restrictive~
ness, as.woll as thoso indicating the contrary.. |

During the course of its operations, defendant has. under-
taken to limlt the nuﬁbef of shippers whom it wouléd serve. For
some ronths this stood at thirty, or theréaboufs; whon tho complaint
wes filed, some thirty-two shippers were served. AS‘shipporsj |
dfopped out, for any feaﬁon, they were romlaced by others: thﬁs,_
The total was maintained at a2 falrly constant level. Altogether,
some L7 shippers were served. These shippers wore chosen by
defendant with a view to the volume of tonnago offered'fdr tﬁana-
portation, to péospective revenuo, and to copvo@icnce and ecbnomy
of operation. Defendont could have served-addiﬁional shippers4

with tze equipment and the personnel avallable .
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Defendant ?as not engagod directly in tho solicitation of
business. Norecover, the trafric offored by a subﬁtantial nuxboxr
ol rcuponuable silppers has heen rejectod.

Defcndant has entered into written agroemcnts;with'all ol
its shippors, excepting threo (with whom oral aontracts to the
samo effect were consummated), which specify the terms under which
the transportation sefvice would be porformed. Thevwritten agreo-‘
mbnts‘are definite and certain; they are not lacking in donsideratioh;
and they impose mutusl obligations ﬁpon the parties. They aro stereo-
typod in form; the only blank spaces provided are those relatihg éo
the date, the namo and address of tho shipper, the commodlitios
to bo t“anspwrtcd tho po;ntu to be served, and the poriod of )
au*atﬁon. mo provision 1s made for unusual necds o* the uhinpor.,,
rcgpcctivoly, na"t;cularly with regard to equ;pmcnt, handling,
sehicduling or chargos.

Uniformiy, defondant has collocted 4ts transportation
chargos Lrom g;ippers.who themselvos had execufed agreomonts of
this character, cither as consignors or as consignevs., - In only a
-few'instances, 50 1nffoquent thﬁt they wére concédcd by comblainants
to bo Immaterial, wore tho charges paid by some ono not a party to
such an agrocment. ' T

Defendant has oxactod Lrom tho shipoe“* e *ubstantial
compliance with the ‘torms of the agrcowent, in vihich thcy have
joxncd throughouu the couras of its oporations, this policy has
- veen followed cons;atonuly.' on scvcra@ occasiona, agrooﬁbhés have
been terminated, at defendant's ins tanco, beecause of non -pcrformanco

on the part of the shippers. Generally, this' has-boon‘due to t“e
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shipperts fallure to observe the reguirements concerning‘;he

quantity of tonnage to be offered for transportation.

The facts recited, when welighed and coﬁaidered, reveal a
lack of substantial reqfrictiveness, in defendant's operation,
sufficient to stamp 4t as that of a private céfﬁier; | As stgted,‘
this'is true from the viewpolnt of’fhe.physical attributes ofﬁthe_ 

operation.

In our judgment, this 4s a;SO'trub from the standjoint 6:
the number of shippers served. The circumsﬁancg that éefcndant.hés
chosen 1ts shippefa:and has endeavored to curtail their numdbers
that £t has not déveloped the business by solicitation, and has
refused proffered tonnage; that 1t has space in its cquipﬁent‘té
serve additioral 5h1ppers; that 1t has viewed sériqusly tﬁe
shippers’ obligations under thgii contracts, cancélling such agree-
ments when the shippers have failed to observe their provisions -
all of these militate 4in defcndantfs favor. On the oﬁher‘side_of
the scales, there must be considered defcndant's willinghess;_
whenever shipgers drop out, to fill‘the ranks with'new éhes; the
stereotyped form used in consummatihg}agreemencs wiphthé'shippers;
and the extension of service to shippers who had n¢ 1nd;vﬁdﬁal'or
specialized requirements for the transportation'of,their'prbducté.'
Viewed ageinst the background of the surrounding facts and cibpum—v
qtanées, the number of shippers served by dcfendant,'now'aééregating
some thirty-two, is‘too large, we belleve, to permit'iaﬁfulﬁ

operation as a private carrier.

in a decision this day rendered, in Application No. 28855, :

@ certificate was granted to défendant authorizing the operation*bf‘

-20~ |
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& highway common carrier service Petween San Francisco, Oakland, and
certain parts of Albany, Alameda, Berkeley, andv?iedmont on the one
hand, and, on the other hand, Walnut Creck, Danville, Saranap,
Concord, Pacheco, and Clayton as well as certain 1rtcrmediate pointq ;
and points situated within defined zones. Accordingly, the ordor |

nerein will contain & & provise permitting-Operations under\suqh

certificate. - . ' - o

-

Upon full consideration of the evidence, we?aécordingly £2nd

that the defendants , Gildvert J. Munson and Gordon A. Samuelson, ¢o~

‘ partners, doing business under the firm name and style of Cirele

:reight Lines, have operated and are still operating auto trucks
used in the business of traﬁsporting property as & highway commoh
carrier (as defined by Section 2-3/L of the Pudblic Ut1litics Act),
for cdmpensation,'dver the publié‘h;shways of the State of Californig-
between fixed termini, to-wit: Between Sgn Francisco and Qakland,
on the onc¢ hand, and Orinda, Lafayette, Walnut‘Creek, Dénville; |
Dublin, Pleasantorn, Livermore, Concord, Port Chicago, Martinez
Pittsburg, Antioch, Oakley, Brentwood, Byron, Clayton, Bella Vista
and Alamoe, on the other hand; rhat sald dofendants have conductcd
such operations without possezsing & prior operative right therefor
ané without first. having obtained from the Public U*ﬁlities
Commission & certificate of public convenience and necess ity

authorizing such operation, in violation of Scction 50-§/h of said
Act.

QRDE?

The above procecding being at issue, a public hearing having

been held therein, evidence having been recelived, the matter haviné

Deen duiy submitted, and the Commission belng fully advised:
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IT IS ORDERED:

(l) Thatfdéfeﬁ&ants;‘Gilbert”J. Munson and Gordon A;'”xﬂ/¢'
Samuclson, co-partne*s, doing business under the firm naméland style
of Circle Freight Lines, be and they are heredy directcd and |
required to cesse and desist from operating, directly'or'indirectly,
or by any subterfugc or device, ary auto truck as a highway conmon -
cerrier (as defined by Section 2-3/L of the delic Utiliticu Aot),
for compensation, over the public highways of the: State of
California, between rixed termini, to-wit: DBetween San Prancisdo 
and Oakland, Celifornie, on the one hand, and Orinda, Lafayette,

walnut Creek, Danville, Dublin, Pleasanton, Livermore, Concord

Port Chicago, Martinez, Pittsburg, Antioch Oakl»y, Brentwood

Byron, Clayton, Bella Vista, and Alamo, on the other hand, unlesS«

and until said defendants, and each of theh,”shall‘have cbtained from
the Public Utilities Commission a'cértificate of pubiié cénvenigncg
and necessity therefor; 'provided however, thdt‘noﬁhing cdntainé& _
herein 3hall require the defendants to cease and desiat ‘rom any .
operation authorized in Applicat;on No. 28856 and conducted after

aceeptance by the deferdants of any certiflcaue granted therein.

(2) That 4in all othor rcspecta, the relief séught by the

complaint kerelin 1s hercby denled.

The Secretary is directed to cause a certified copy of

this order to de personallv served upon each o; sald derendantsh

. G4lvert J. Nunson and Gordon A. Samuelson.

with respect to each of sald: defendants, this order shall

become effective on the twentieth day after the date of‘spch ;




service upon said defendants, respectively.

bated ot yLzp Pl or s Carisornsa, vats /s
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