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BEFORE "HE PUZLIC UTILITIZES COMMISSICN OF “HE STAYE OF CALITORWIA

Decision No. 44-309

In the Matter of the Applicotion of
the SQUIHIAN PACIFIC COMPAYY and TIE
WESTZRN PACIFIC RAILROAD COMPANY for
authority to abolish by physical
closing the erossings of Slst Avenue,
52nd Avenue and 53rd Avenue, over the
tracks of the Vestern Pacific Ralle-
road Company and Southern Pacilic
Company in the City of Oakland,
tlameda County, California.

Application No. 30319

E. L. Van Dellen, for “estern Pacific Railroad Company
ang Southern Pacific Company, applicantc.

Bernal & Bernal, for Genoneffa Perrone and others
similarly situvated, protestants.

QPINION

G AP AR S e Ee e

By their application in th13~p£oceeding, Western Pacific
‘Railroad Company and Southern Pacific Company secl an order
directing the c¢lozing of certain exiSting;grade‘crossings over
their railroad tracks at Slst, 52nd and 53rd'Avenues; in the City
of Ozkxland. Oprosition to this proposal Qas-voiced by residenﬁs
of the vieinity, who assert thot such action would be detrixental
to their interests, The maticr wos submitted at a public héariné,

neld before Dxaminer &Lustin at Oclkiland on‘Jénuary's, 1950.

Applicant, ‘Western Pacific Reilroad Company, produced '
its operating officlals, who had undertalen a study of the broject.
In zupport of their protest, rosidents of the affcocted territory

wore called 23 witnesses.

The contentions of the nartics may be bricfly stated.

Applicants assert that these crossings are hazard»mus; uworeover,

they are not necessary to permit public access to the arsas sitvated
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on either side of the tracks. This is denied by protestants, Who
also contend that the closing of these cr¢ssings would impaif the
market value of thelr real property holdings; fo: which it is
elaimed theyshould be coupensated; that, from their standpoint,

any existing hazerd could be eliminated more econemically by the -
installation of warning signals at these erossings; and that
children living south of the tracks would be obliged to follow
cireuitous routes to and from school, whore the risk i considorably
greater than at the cerossings in gquestion. To saleguard school
children, as well as others, applicants have offcrcd?to maintain 2

pedestrian crossing at 52nd Avenue.

The track layout was deseribed by the rallroad operating
officials. At the situs of thesc crossings, the Western Pacific
main line track cxtends cast and west through urban territory along
& private right of way. Immediately adjaéent to this traclk, and
poralleling it on the northn, 4is a drill track jointly maintodned |
and used by both the Southern Pacific and}the Westera Pacilic. |
pbout onc-auarter mile west of 5Oth Avenue, ncar High Stroct, the
Westorn Pacific main line curves southward; cast of “iese crossings
it runs straight for morc than a mile. The joint drill track
curves nortn, between Shth and 55th Avonuesé it turns south zeross
the Western Pacific main linc betwsen %7th and 49th Avenues. Thus,
the drill track parallels the medn line for only a short distance.

In the vicinity of thesc crossings, the tracks arc fairly level.

the econdition of these erossings was shown in detail.’
All three streets cross both tracks at grade. To the west the

noarest public crossing is situated at 50th Avenus, and to the

enst, at S+th Avenue. 2otk of those are grade erossings.. Betweoen
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50th and S4th Avenues, inclusive, cach block iz some 200 feet in
lengfh, exclucive of the streets themselves; excepting 50th Avenue
(which 1s 60 feet wide), each has a width of §5 feet. At cach of the
crossings involved, the streot surface'is;wgrn, rough and %ﬁgven;
moreover, the grade of approach to the tr@cks is quite steep. The
drill track i:c approximately one Toot lower in eleyation than the

nain line track.

The location of the stréets adjacent to those ¢rossings
was fully portrayed. South of, contiguous to and parslleling the
Western Pacific right of way is San Leandfo‘Street over whien
traffic moves in heavy volume, at high spéed. It crosses the arca,
lying south of the right of way, directly involved in this pro-
ceeding. Fiftieth to Shth Averaes, inclusive, cxtend south’ of
that strect for two blocks to the Southern Pacific main line tracks;
where all but one reach a dead end; only 50tk Avenue erosses the
Southern Pacific right of Qay. To the-nofth, the nrivate holdings
'of local residents abut dircetly upon tho:western Pacific risht of PARY
way. In this dircction, the necarest through street rﬁnninz pargllel

to the right of way is East 12th Strecet. 'Although Zast 10th Street

- - e

(1) Looking south along the Avenues toward the right of‘wdy5 the
grades of approach, at the crossings involved, were showm to
be as follows: | .

Detween North Between drill Between main
Line of Right track and line track and
of Way and main line - south line of
Drill track track right of way,
_ at San Leandr
Street . - o

50th Avenue 4.8 .9

Slst Avenuc . 1l.2% Dol

cond Avenue , oD 9.3 7.0%

53rd Avenue ' 7.2% 5.0 to 8.0%

Shth Avenue , - approximately Y.6%
level |

%
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is situated further south and closer to the tracks, it is not a
through street, in this locality; it cxtends only from 50th %o
Shth A#enues, following a diagonal course. Pifticth, 51st, 52nd
and SWth Avenues oxtend, without interruption, north from the right
of way to Zast 1@th Street and beyonds how§vcr, 53rd Avenue is

blocked ot Zast 10th Street.

The area.surrounding these crossings is predominantly
residential 4in character. Bordering wpon it are industrial
establishments of various types. North of the right of way,
residences line the Avenues, from Slstxto Suth, inclusive, as well
as East 10th Street. A rubbor processing plant oceupies the block,
on the west side of 50th Avenue between Zast 12th Strect and the
tracks. South of the right of way and beyond San Leandro Strect;
the residential seetion fills a space of four square blocks between
50th and S4th Avenues. Immediately south,:and across Bast Sth Street;
both industries and residences abut upon the Southorn Paéific right
of way. Between San Leandro Stroet and the Southern Pacific‘tr#ck;,
industrial plants and a few residences are situated a}ong-theﬂwcst
side of 50th Avenue, and a canmery oceupics the cast side of Shth
Avenue. West of S0th Avenuc lics an industrial arca.  South of the .
Southern Pacific tracks, at S0th Avenue and Clement Strect, a housing

project extends west toward High Street.

Thus, the residential arca lying between the Western
Pacliic and the Southern Pacific rights of way forns a sort of cul-
de-sac, in relation to the district situated north of the Western

Pacific tracks. Access to the couth is shut off by the Southern

fem
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(2)
Pacific right of way, and to the cest and the west, by indusirial

plants located on 50th and S4th Avenues, respeetively.

Zlementary and grammar school facﬁlitios are situweted
5ome two blocks north bf thcsc‘croséings. Children residing in
tals ores attend the kelrosevs¢hodl, vhich is loected on 52nd
Avenue betwocn Tast 12th and Zast luﬁh Stioets.' Only once fire
alarm box accommodates this tcrritdry;‘it 4s located morth of the

tracks, at Zost 10ta Strect and 52nd Avenuo.

over the Wastorn Pacific main line, trains operato with
considerable frcqucnéy. In numbor they oxeoad 20 trains daily,
both cast and wéstbound. In this tcrritory‘thc railroad has
imposed speed limits of 35 miles an hour for passengor traiﬁs; ond
25 miles an houwr fbr both freight trains and switeh ongines. A
resident of the district asserted that he had observed paéscngcr
trains trovoling at speods as high as 50 miles an hour. This
testimony was not contradicted.. The record doos not indieate tho
frequency of train movemants over the joint drill track, nor the

specd at which these trains oporate.

Tho cvidonce dealt .with the oxtent to which the view of
approaching traffic, at those crossings, might be 6bstruct0d..
Along the south side of the right of way, the view of both trainmen
ané vehiele drivors is unobstrueted. Since the highway parallels

she railroad, on this side, ample spyaco is afforded for a elear

(2) 45 stated, 50th Avenue oxtends south across the Southern
Pacific tracks. This street affords resicdents of the housing
project, Gescribed above, 2 means of approack to San Leandro,
Zast 12th end Zast 14th Stroets, oll of which are major
traffic arterfies. Children living in this distriet also
attend the Melrose School. Zast oth Street, in this locality,
extends only from 50th Avenue to Skth Avonue; it does not ¢ross
or extend bhoyond cither of these streots. S

5=
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view of approaching trains ond motor vehicles. Weather pcrmittihg,
onc can c¢clearly sec a2long the main line track for a distance of

over one nile, looking east, and one~fourthmile, looking west.

Or tac north side of the right of way, however, a different situation
cxdsts. Thore bdbuildings, signs and fonces abut woson the right of

way, thus obstructing the vicw both of automobile drivors and of
trainmen. Possibly, the rather steep grades of approaéh from the
north, along 51st, 52nd and 53rd Avenucs, might hove a tendency

to retard vehiéular traffic, but this is prodblometical. From this

vicwpoint, these must be regarded as blind crossings.

Data submitted indicate the numﬁcr of cceidonts whieih have
oceurred ot those and other erossings in *he vicinlty, over the
Western Pacific main line, os disclosed by the Commission’s rccords.
Since Januwary, 1926, there wore cight aceidents at the affueted
erossings, involving no fatallitics, and inﬁury to but ono person.
During the same perdied, thore wore ton sceidents at 50th and Shith
Avenues, resulting in injury to five pcrsohs, but in no fotalistles.
The number of accidents attributable to these crossings is somowvhat
lower than those rocorded at othor crossings in this district,

particularly within the zone zxtending from 66th to 08%th Avonuss.

Traffic comnts, designod to measwre the axtont of the
use of these erossings, were submnitted byithe applicants. Those

indizoate the number of vehieles and pedestrianc which traversad

(3)

.these erossings on solocted dates; the details sppenr below. 3y

(o)

(3) The following tobulation indicates the. distribution, mon; the
crossings iavolved, of twaffic whielh viilizod ghcso arossings
wiﬁhin selocted 2h=hour periods, on Deecomber 23, 29 and 30,
1949, , :

(Continucd on Paze 7)
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far the groater shaore crossed at 50th and;5%th ?ﬁ?mﬂb%; only a -

small proportion usad 5Slst, 52nd and 53rd’ Avenuwos. The proponder-

anee of the troflfic turned into or out of Sen Leandro Strect; it

d1d not cross both that stroct and the Western Pocifle right of

way. Tho latest survcy was made during the Christmas holiday

season, consceguontly it does not account for childron who ordinarily

would cross the tracks on their way to and from school.:

(3) Continuad from Page 6.

Autonmo-

Yitos Light

Trucks

Padcs~
trians

Motor-
eyeles
& bi-
eveles

TOTAL

(571
<§3.u8%

(122
(6.9k

(158
(8.99%
(48
(2.73%

(63
(29.86%

(22
(10.43%

(17
(3.06%

.59%
(18
(16. 59
(e
(2.35%

(7%
(41, 76%

170

(9
(%,26%

(100
47.39%

211l

(359
48.86%
1758

(148
(%7.90%
(39 .
(12.62%
(62

8
(2.59%

(52
(16.83%

309

(29
(56.

-~/
f.')(:','.’.;

(1
(1.964

(5
(9.819

I
(7.84%%

(12
(23.53%

51

(887
(:?:5-:'{'975

(185
(7.%0%

(260
(10.404

(73
<2§ 6%

(109
(432774

2499

A total of six gasoling trucks also used these erossings
during the p.rioed mentioned, viz.:

one, at Sls% Avenue; and throe

, 2t

two, at 50th Avenue;
Swth Avenuc.

Of the traffic doseribed in footnote (3), supra, 81 per ceat of

the sutomobiles, 77 per cont of the Light trucks, 26

»ar ceat

of tne neoavy trucks, and 65 per cont of the pedsstrians uced

S0%h ond S4th Avenucs.
Lvenuls.
per cent of the light trucks

.Shown above, the largor

0f the latter group
share of the traffic crossed ot

Avenue rathér than 2t Slst and 53»d Avenucs.

The remainder used Slst, H2né and 53rd
This comnriscd 19 por cent of the sutopobiles, 23

2 1% por cont of the hess
and 35 per eont of the nodestrions.

rucls,
, AS
bona

(5) A traffic count, made Junc 29, 1949, fndicates that of the

vehicles whieh crossed €he Yesteorn Pacific right

(Continued on Pagec &)
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The rocord shows that at times, both 50th and Shth Avenues
are choked with heavy traffic; in the immediate vieinity bf,thosc
erossings. During tho packing seéson, which ¢extends frow July
through Scptember, heavy trucks constantlylcrc loading and dis~
charging freight at the camnery, on Shth’ Avenuc, Throughout the
year the same situation provails at the rubber processing nlant,
on 50th Avenue. TFrequently, trucks secking to gain_acccss to this
plant arc backed up for & econsidorsdle distance along Zast 10%h
Streot. This results in hoavy congestion of traflic at both of
thece crossings, with consceuent vexatious delays and Inconvenionee
to thosce secking to ¢ross tho tracks thorc; This‘condiﬁion 2lso |
tends to inercasc the donger, both to pedastrians and to vehiculer

traffic.

To minimize these hazards, school children residﬁng south
of the Westurn Pacific tracks nave boon imstructed to cross both
San Zeandro Street ond the railroad right of way 2t 52nd Aveauo.

Tor their proteetion, a tralfic officer i: stationed, beforc and
aftor school hours, at 52nd Avenuc and San Leandro Street. Tads
officer controls the traffic ond assists childron across the strect.
During fnclement wveather, the parontes of pupils rosiding in this
arca frequently convey thoir childron to ond from Melrose Schoél, ‘
ueing thelr own cutoﬁobilcs ior this purpdsc. The record indicates

that some 35 school children regularly use this crossing.

That the crossings with which we are here concorncd .
present cortain cloments of hazard, both to vehicular and pedestrian

traffic alike, cannot well be doubted. This eonclusisn finds

(9) Continuod from Prac 7.

proportion whieh 2150 crossed San Leandro Strcct wos o5 Tollows:
viz.: gt'SOtb ivenue, 13.5 per cent; at 51st Jvenue, 3.0 -
per eent ; at 92nd Avenue, 12.7 per cent; at 53rd Avenue, 10.0
per cent; and at Skth lLvenve, 4.8 per cent. The remoinder
traveled cither ecast or west aleng San Leandro Strect. Thus,
only a rclatlve;y smell share originated =2t, or was destined
Lo, the arca lying between the Wosteorn Paciflic and 4he Southern
Pacific rights of way. ' ‘ ‘
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ample support in the ovidence, reviewed above. Ordinarily, in the

interest of public safcty, crossings of this nature should be
¢liminatad.

To close ell of those crossings, however, might well
rosult in public inconvenicones waich would outves gn the a8vanta 3¢s
Tlowing from thoir abolition. Such actioh would leave 50th and
Shth Avenucs as the only chamncels for traffic moving to ané from
the arca lying south of the Western Pacific tracks. As statcd;
this district is hommed in by industrics on both its cast and west
sides, and by tho Southern Pacific right of way on the south.
Ordincrily, those crossings “igbt bo sufficicﬂt to serve the nceds
of thisvtraffic. But 50th and Puth Avenues offten are congested
by heavy irucks, ongaged in lozding and unlo xding froigh
industrics situated adjacent to those crousing . To limit
rosidents of this scetlon to crossings at thCoC poinus we uid subject
then to protroctod and annoying delays, bs well as hazﬂrdu erececeding
*hose normally cencountered waere thc*clconditionﬂ-dv not prevall.
Applicante' offer to roscrve 2 pcdcstruin erossing ht 5end Avenue
would aceormmodate children attending Mclroec School, but would not

meet The reguirements of.vehicular traffic.

Upon the record now before us, it would scem appropriate
to rotain the crossing at 52nd Avenmue. Beeause of its locatioﬁ,‘
this croscing, it appoars, would.bost satisfy the needs of those
rosiding within tho orea m:ntioncdvabovc;: The erossings at‘Slst‘
Avenue and 53rd Avenue should be closed, ﬁhus eliminating the

nazards attondant upon them. The local traffic readily could be
ccneontrated ot 52nd Avenuc. The record dees not indicate the

neecessity for additional protection at this crossing.

Protustants nave objocted te the procedurce followed in
this matter, contending that 1t Is fot llj defleoetive byc & of

laclz of prover notice t9 certain pro pcrty‘ownc.s, who sssortedly
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would be damaged by the clesing of these crossmngu. This clain is

- challenged by the applicants.

If the crossings at 5lst, 52nd and 93rd Avenues were

¢losed, protestants contend, thcbparccls of land froanting on those
streots and also abutting on the Western Paciric right of woy
would be cut off from accese to the streets lying immediately south
of the tracks. Assertedly, these narcels weuld be deprived of
aecess along those streets, rospectively, to San Leandro Strect,
the nearcst interseceting stroct lying gouth of and ddjaccnt to the
right of way; to reach that strect, cifcuitous.routcs considcﬁ:bly |
longer than those now avallable, aust thon Eo followed., Beéausc_of
the limitotions thus imposed upon their ﬁuans cf inzress to and

ogress from their proporty, the owners of such purcclc nig ht find
fhemselves in o cul-do-sac. The rocord docs not disclose tho
identity of these property owmers, nor wore their holdings

deseribed speeifically.

These ovmers, it 1s c¢laimed, should be componsated for
the damage rosulting te thcir preaperty. Protestants po;nté“ﬂ
court decisions which, it is sﬁid, support thodr contcntiéng.

It is conceded by protestants hﬂt the Conmis
ray detormine the noed for closing & crogs;ng, no court, called
upon to deal with the property interists sffeeted, may pass upon
this subjeet. If this matter is excluded from the court's con-
sidcratibn, then the property ownerc, it is claimcd; aro entitled

to notlcc threughout 2o ] of the proccedings, botn before:

(6) 2acieh v. Eo*rd of Control, 23 Cal (2@) 3435 Beals v. City of
Los tnzdles, 23 Cal (24) 3él. See also Conatwntlnﬂ V. c*ty of

Junnvv~lc él Chl ADPD. (?a) 278; Rpsz v, Statd of_C"lif

& %1 Tochus V. LoS_angeles Con 2leC. ﬂj. o,y 303

o ans

Cal 61%.

=10~
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the Commission ~nd in the courts. This, they contend, is cssontial
in order t¢ safogﬁard and proteet the rights and interests of such
owmers. Since the application failed to speelfy the parcels thus
affected or thoir owners, ond sinee the éwncrs wore not aotificd
individuslly of the pendency of fhis procceding nor of the hearing,

there hos been a substontial defect in proccdure, it is clalimed.

In reply, applicants contend that in & procceding of this
nature the Comnission 1s concerncd enly with public convenicnes
and safety, 1tS cction being reforable to the police power rather
then to the fisld of cmminont domein. Xt may not, they say,
wdertakke to dotermine the noturce of cxtent of the damage ﬁuffcrod
by any land ownur, arising from the oxceution of & project involviag
the construction ¢f public improvements. Under the circwmstancsds,
it is said, thz general notice which was cceorded in this procceding,
is sufficicent.

The Commission's autn?rity to roquire tine elosing of 2
grade crossing is well cstablishgg. In such a procceding, however,
it is concerncd only with the public intercst in the continved
nalntonance, or discontinueonce, of the crossing. It is callcdwupon
to balence considerations ¢f nublic safcty,,involvcd'in pcfmitting
the crossing to ramain open, against the public incoaveniecncee wnich
might rosult from its abolition. Its action must be ascribcd”fo'
the police powér. In a caze zsuch as this, it moy not dctcrﬁinc
vhether property owners hove suffeored ony domage dud to‘thc‘ciasing,

of the crossings, nor nay 4t wndertale to fix thc amount of such

damagesze These are matters which fall within the jurisdlction’of
) | ‘

the ecourts.

Public Utiliﬁics aet, Scction 3(b); City of Son Mateo v.
Rodlrozad Commission, 9 Cal (2d) 1-16;‘ Vi %@n&gx_&q;,h_gi
Lot _Mnrelcs v. Roilrnsd Commission, 175 Col “Wil. -

S. M. Chass Lumber Co. v. Railroed Commission, 212 Cal 691, 705.

I i
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In this proccéding, netice was given in aceordonce with,
the practice usually followed in cases of this nature. Totice of
the hearing was accorded to the applicants and tiaclir attorncys§
to the protestants and their attorheys and to varicus officials
of the City of Ockland, ircludiﬁv the City Manager, the City Enrinccr
and the City Attoracy. In th rospect, it appear,, the Comm¢usaon's
rules of groccdure were duly observed. This, eloarly, was
sufficiéntw In vicw of what has beon said, we conclude that
protestants' objeetions, baséd upon the alleged insufficicncy of
the application and the alicged lack of a2dcounte notice to the
property owners affected, are net well taken. ﬁccordiﬁgly, they

are'overruled,

Ls indicated above, “gpllcanto will be avtherized to.
close the oxisting grade ernssings at both S5lst and H3ré AVCRUCS.
Towever, the erossing ot 52nd Avenuc w:LZI.'1 remain open. To thot
extent, the application will bc dcnicd.‘ The following order will

- 80 provide.
o 2 R

Lpplication as abrve entitled having been filed, 2
public hearing hoving been held thorcon, the matter having beoen

duly submitted and the Commiscion being now fully adviscd,

I7 IS ORDZRID that:

(1) 4pplicont, The Westorn Pacific Raflroad Coméany,

1z noreby suthorizod to adolish, by physical eclosing, the crossings
of 5lst and 53rd 4Lvenucs, and cach of them, with Its main line <.’

reilrocd track in the City of Oakland, Alemeda County, as morc

P X T R R

(9) City of Son Jose v. Railroad Commission, 175 Cal 20,
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narticularly shown on the map'attached to the application aerein;
tﬁat in. abolishing said crossings, and each Qf them; The Yestern
Pacific¢ Railroad Company shall remove sald crossings aﬁd thelir
approaches, within the limits of Lts right of way; and erect suit-
able-barfiers, in Such,manner as offectively to prevent the use-bfv

said crossings, and each of them, by vehicular traffic. 4

(2) Applicants, The Western Pacific Railroad Company
and Southern Paecific Company;'are hereby authorized to abolish;
by physical closing,.the crossings of 5lst and.53rd Avenues, and
cach of them, with the joint drill track whish they maintain
(parallel to the main line track of The Western Pacific Raflroad.
Company, referred to above), in the City of Oakland; Llameda County,
as morc particularly shown on the :map attached to the application

herein.

(3): within thirty (303 daYs alter the closing of said
crossings, as provided herein, said applicants, respcctivcly; shcll
so advise the Commission in writing; that this authorization shall
become void if not exercised witﬁin one year after the effective
date of this order, wnless such time moy be extended for good
cause; that such suthorization may be revoked or modified if,public

convenience, necessity or salaty so require.

(&) Irn all other respeets, the application herein is
herceby denied.

The effective date of this order shall be twenty (20)

days after the date hercof.
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