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Decision No. __ ....;4~4;;.;3:;;..4.::;;.·6;;;,;.._ 

BEFORE TEE PO'BLIC UTILITIES COMMISSION OF TEE STATE OF CALIFOrutIA. 

, 

Comis~ion Investigation 
opcr.a'~ionz ane. practices 
:I. SO'C'ZA, C.o1I'lg busirJe$s 
CITY DRAYf .. GE Cm-1P.ur.c; 

into the ) 
of.' DANI,c;L ) 
as TEE ) 

) 

0~'~),' • Cas\!) No. 5'166 0;;.; "-::i ; 

~~ 
,,~, 

john K. Power, for Transportation Dep~rtment, Public ~ 
Utilities Co~iss1on of the Stc.te of California. ,~~ 

Clair M~ctcod, tor Trans-Eay Com,any. '~ 
Clifton E. Brook~, for Delivery Service Company. 
~n~~~~i~n, for respondent. 
Fred N. Bigclow~ fo~ Pacific Southwest Railroad 
- Assocrat:1.on. 

OPINION -.., .......... ~- .... 

On December 20, 1949, the COmmission instituted an 

invest1gat1on on its O\l1I'l. l:l.otion to determine whether ,the respondcI'Jt, 
, . 

D~~iel H. Souza, doin~ business as City Drayaee Company, may ~ve 

operated or may be opor~ting as ~ highway common carrier (Public 

Utili tie s Act, Sec tion 2-3/t,,) between San Ii'rC'oncisco, :&lst Bay :points, 

San Jose and intermedi~te pOints~l)w1thout haVing obtaiD~d a cert1f-

icate of public convenience and necessity or Without having possessed, , , , 

or acquired a prior right to so operate, as required 'by Section 5'o~3A 

o~the Public Utilities Act. 

(1) Between San ~ranc1sco, on the one hand, and Oakland ~nd Alameda, 
on the other, over the S~ Fro.nc1sco-06.kland Bo.y Bridge; 'be'Cween 
Oakland, on 'the one h.:"l.nd and Al::uneda, on the other; from Som 

, , 
, 

!i'rancisco, Oakl...'Uld o.nd Ab;ed:l to San Po.blo and intermediate . 
points along U. S.-Highwo.y '+0, Buziness ~O, and other·h1ghw~ys; 
from San Fr~cisco, O.:\k~d o.nd Alc.meda to S.::m Jose and. inter­
mediate East Bay pOints along State Highways l7 and 2l; U. S.' 
Highw~y 50, o.nd other h1gh~ys; ~d from Sn.n Fr~ncisco O~nd; 
~nd A~edA to Peninsula ~o1nts between zmd including S:).n Bruno , 
on the north, and, So.n Jose, on the south, 0;10n3 u. S. Higmray lOl I, 

o.nd 101 altern.lte, o.nd other high"rays. : 
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c. 5166 IE 

A public hearing ~s held in San Francisco on February l5, 
1950, before E~ner Dily ~d the matter ~ms submitted on briefs. 

It was stipulated by counsel that respondent has cng~gcd 

in the tr~sport~tion of property for compensation under permits 
. (2") 

gl":'..Dted in Januc.ry, 19+6~ It WOoS also stipulated th.:l.t respondent 

~s at no time possessed a certificato or prescriptive right to 

operate as a high~y common carrior~ 

Respondent owns and operates c1ghtp1eces of trucking equip~ 
.; 

I 

mont ~d ~a1nta1ns an orrice and loading dock at 1~33 - ~th Avenue~ 

Oo.khnd. 

The Commissionts prclim1n~y invest1g~tion of ~espondont 

w:lS conducted in March, 1949 ~ As a result, o.n inform:l.l conference 

w:'.S held :lnd respondent1 s c.ttention was e~llcd to the 1"~et toot he 

''l'C.S then serving ~pprox1m tcly 20 contrclct accounts.. He was aevised i 
I 

t~t his opcr~tions. 'Would be subsequently checked, :u:ld if fOUXld 

substantially the s~c, :l !or.mal invest1g~tion would be recommended '! 
I 

to determine whether or not they ",ere those of :l highw:l.Y common 

c~1or. 
I 
I 

! • 

!Wo investigations were thercafter conducted covering tho I . . 
periods August 22, 1949, to ~d iOeluding August 26, 19~9, nnd 

I 

Docember 5, 19~9, to and including December 9, 1~9. The 1nro~t1on 

ob~incd ~s ~ result of these invostig~tions ~s summ~r1zed ~nd 

introduced in evidence in the form of exhibits. 

The chief points of origin wore s~ Fr~ncisco, 03kl:l.nd :I.Xlcl 

A~od~. The princ1p~1 points of dcst1n~tion were San FranCiSCO, . , . , . 
Oru<land, Berkeley, A~ed:l., Richmond, SOon Leruldro, fuyt~rd, . . . 
Centerville, San Jose, P.:l.lo Alto, Santo. C1:-.1"0., So..n ~1:lteo, Sunnyvt1.1o I 

I . , 

CIlld ltfount~in View. Tho principal commod1 ty trc.nsportcd \lm.s drugs~ 

(2) R.:.di:l1 High~I~I.common Cro'rior Permit No. 1.J,lj.33; Contr~ct C~.:rr:tcr 
Permi t No. 1 34; Olld City CZlrrior Permit I~o. 1..l.f.l+35. 

I 
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I I 

I I 

I ! 

Candies, toilet prepaI'~tions and s~lted nu.ts mo'V'ing in su'bst~ntial 
, 

but smaller volume, ~~d in still ~ller volume were such commod1t1e~ 
., • ! 

o.s tires, so.::.p, m:cr-go.r1ne, electric bulbs ~d cof:f'ee'ru:ld teo. extro.cts. 

Cert<l1n exhib1~~) were introduced re:f'lecti:og respondent· s ' 

opero.tions during the periodz noted, except those wholly within the : 

boundo.ries of an incorporo.ted city, ~d disclosed the,following 

in£o~tion: 

(1) 
(2) 
(3) 

(4) 

Number of consignors served 
Total number of" Shipments 
Number or po.rt1cs ",ho paid 

freight chm-gcs (4) 
R~ngo of' weight ,~r shipment 

August 22 to 
26, 19l+9 

. 19 
651 

19 
1 to 4578 1"05. 

Decembor ,to' 
, 23, 1$t9 ' 

, -2S 
676 

23' 
1 to 101+37 l'bs. 

( 5) 
Other exhibits covering the so.me periods reflecting the 

number of shipments transported by respondent be~loen vor10us pOints 

of origin c.nd destino.t10n, ~lso the m:unbcr of times these po1Dts wc:::-c 

served ~d the n'llDlbcr of cOIlsi,snors served botwoon point; disclosed 

the following: 

(1) 

(2) 

(3) 

Number of dey: points of 
dest1no.tion wo~e servod from 

August 22 to 
26".. 1949 . 

points of' ori&in r~ngcd from 1-5 
Numbo:-- of shipments 'between 

specified pOints r~ngcd from 1-137 
Number of consigDors served betweon 

specified pOints r~nged from 1-13 

Decembor 5 to 
9" 19'+9 

1-, 
1-193 

1-16 

Copic~ or four co~tro.cts were received in evidence ~s 
(6) 

E~JUbit No.1. The ~~licnt provisions of thoso agreements provide 

(3) ErJlibits .3 ~d , 

(~) Respondent testified t~t he bAs o.n ~greemcnt with o~ch or tho 
shippers who paid the freight c~~rgcs. 

(5) EYJUbits ~ ~d 6 

(6) (1) Pc.:rke Deovis e: Co., do.ted September 16, 191+7; (2) Drug 
Excho.nge, Inc., d~tod Scpt~mber 19, 19t~7; (3) E. R. Squibb 11.: Sons, 
d.:-.tod November 25'1 19t107; and (lr) P~r So~p Comp~y, ~tcd : 
September 11, 19~(. 
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t~t respondent will tr~n$port the shipper Ts products to ~. definite 

~e~. Thl'ee of the ~8rcements c~ll for ~ minimum of 100 pounds per 

month while the minilmml lIfcight of freight in the Squib'b T S :l.grcemcnt 

merely c~lls for ~ qu~ntity to bo determined by thAt compcny 1n 

o..ccord<lIlcc with its 'business rcquircm~llts. The compo1lS:ltion is." in 

~ccord~nco with the minimum r~tos prescribed and est~blished by this 

Cor:tlission. The dt:l"o.tion of e~ch o.grecment is for ~ def1n1tcpcriod 

or time and thoro~ftor until c~ccllod upon 0. specified number of 

d~ys' written notice by either p~ty. 

The office mo.no.ger for Ci'b:l. P:n..,\I'I:l:I.c~ Products, "f':'$ cc.lled 

.:.s ~ witness by the Commission ~nd testified t~t he ~s usod 

respondent r 5 service for the pC-st "t'\IfO yeo.rs. His compo.ny ~s occr-

gency shipments which require immcdio.te delivery to hosp!t~ls in the 

:&-.st Bcy. Previous uso of common cc.rr1er·s hOod proved; uns:-. t1sfCl.ctory 

~d 0.5 ~ consoquenco he hnd been o.uthorized to con~et respondent 

end nogotio.to ~ oro.l o.zreomont. This witness further testified· thAt 

the prod.uct~ shipped by his comp:.ny, consisting of ~es in glD..S5 

bottles ~d tubes, require no spec1~1 hc.ndling other t~ t~t 

ordin.:rily requircd of shipmcnt~ in gl::',ss cont~iners o.nd tho.t thi::: 

c~o, ~long with Cl.D emergency pickup ~nd direct dolivery servico to 

hosp1t~ls, is nffordcd by respondont. 
': 

The president of' the ECl.st Bay 110d1cc.l Supply Comp~ny, Inc.,; 

~s ::\150 c::\11ed ~S :i 't·ri tness by the Commission c.nd st.. .... tod tho.t he h.:.d 
, 

used rospondont'~ service' since 1948' undo~ ~ or~l ~grcement; t~t 

he ships v1~ other c~rricrs, including one certi!icc.ted c~rr1er, to 

the s~e Core::. tMt he ships via rcs,ondent; that there is no speCial! 

caro required in the h.o.rldling of his products o·thor th~~ ti"...-:I. t 

required in ~ .... nd1ing shipments in gl~ss. He st~tcd further t~~t ~ 
• ! 

f~st, expodi tio'L'l.S serVice on shipments of mcd1ci:oos is ncce·ss.:l.ry ::.nd: 
i 

tho.t respondent! s service luI.s been entirely s.:l.tisfc.c.tory. 

-1+-
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Respondent, testifying in his own bo~l!, st~ted that, he 

~d boen employed for cleven ye~rs a~ a disp~tcher tor United 

Tro.nsfer CompOllY before starting his tr~s:p'orto.t1on busixlcss under 

porcits issued in 1946; t~~t he solicited the business of M.J.B. 

corrco Comp~ny prior to ~~s acquisition of permits ~d his opcr~tion~ 

gr~d~lly 1ncre~sed to the point where ho' ~ms ~t, onc time serving ~s 

mtlny o.s t\olenty-s1:.: contrCl.ct o.ccounts. Wi th tho o:x:ccpt::ton or the 

M.J.B. o.ccount he st~ted tho.t he ~s nevor eng~ged 10 the solic1to.tion 

of business; th~t eo.ch new o.ccou:Jt was acquired o.s 0. result o,r the 

shipper seeking his serVices in the first 1nsto..nce. Respondont 

:f"ul"ther testified t~t he ho.s refused requested service from other. 

t~ contract ~CCO'1l:)ts on o.n o.vero.c;,e of ~"o ~d three times ::. month. 

The rocord, shows t~t ho maintains no ter.c1~ls other 

th:l..."'l the one in Oo.k~nd. Pickups o.re mo.de at tho s::.mc time ~s 

deliveries o.nd ~re or ought b~ck to tho loading doclt in O~~nd, whore 

he porso~lly docs the routing. Howevor, emergency shipments arc 

delivored directly to destin",tion even though orr-route. A pickup 

~~de in tho morning is dclivored ~~ the ~fternoon ~d one ~de in 

the ~ternoon is dcl1ve~ed the !ollo~nng morning. He is ~resently 
, 

rend.crin~ scrVic~ to twenty-threo contrr'oct .:\ccounts,: six under t'll"itton 

~greemonts ~nd seventeen under or~l agreemonts. Eo ~cqu1rod soven· 

COI:trc..cts in 1946, nine 111 1947 o.nd seven in 1948. He lw.s servod 

subst~nt1~11y the s~e ~cco~~ts since July 19~8. An ~morgeney delivery 

is provided. tor drJ.gs, c~dios, s,,"lted nuts :.nd occcsiono.lly tor tiros,. 

Due to 0. :f~st delivery service he testified t~t he h:!.z 

"been able to tr~:ls:9ort yo~st '1.11 thout tho need of rctr1eer:o..t1on 

eqUipment. On shipments from 1'1. .. J .B., pickups aro m.:tdc trom :m 

unm~kcd stocl~ or su,ply ~t ~hipporsT pL~t ~d no segreg~tion or 

ind1Vidu.. .... l :r:l!I.rki:lgs :J.X'O lW.de ror eo.ch consignment. Tho drivors m:lkc 

doliveries upon inror.mk~t1on t~on rro~ ~ single ~irost or from 

bills or ~ding. 
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According to respondent his equipment h~s no spoci~l 

fe~ture~ nor do his drivers r~qUire ~ny spcci~l tr~1n1ng; howevor, 

he desires to ~~int~iO ~ restricted oper~t1on distinguished trom 

~ common c~rricr service oy the ~crsoncl ~ttcntion given ~hi~mcntz 

::.nd. by emergency de11vc:-ies... This he cJ.o.1:n.s, could not be provided 

if he were reo..1.:.ired to· opcre. to ~s ~ COmIilon cc~rrier. 

Tl'le record ShO\Of$ tr ... "'.t respondent is serving ~"'cnty-thrce 

different ~cco~~t~; th~t during the periods covcredby the 

Co~~s1ont~ invosti~~tion d~ily service ~d been mcintc1ned from 

S:-.n Fr~nci sco , O:.l\:l:-.nd .,.nd Al~e~., to .:l.S Dl.-my ~s t\.Tcn ty-six points 

of dcstin~tion; t~t bO~100n cort~in point~ sCrTlcc is rendered. to 

~s mcny as sixteen consignors; thnt thore is ~ Wide ronge in the type 

of com=oditie:: tr~sported; thc.t of the tiolcnty-th.rcc contr~ct 

~ccount~, seventeen ~ccour.ts ~rc served under ornl ~grcements; t~t 

no speci~l equipment 1~ usod or is it reqUired to render the present 

service; tl~t the drivers rc~uire no specicl tr~ining or instructions; 

tl~t respondentts opor~tions actuAlly incre~sed in December, 1949,. 

over those conducted in August, 19lr9. 

The record ~l:;o ShO'.lfS tha.t respondent r~.s not soliCited 

~y bUSiness, but rc-.thor ho.s refused service on M c.vcr~ge or ~,o 
or three times 0. month; t~t the number or contr~ct ~ccount$ hAs 

roc~ined Illmost st:-.tic since 1948; th...'\ this 't'1'l"i tten o.greoments o.re 

definite o.s to COm::lodit1oc, duro.tion ond conc1der~tion, with 

~rcvidions for ~ s~ll mini~um tonn~go; thct he ~s sorved suo­

st~nt1~11y the ~~e o.ccou.~ts since 1948; t~~t the freight c~ees 

o.rc po.id 'by the pCl.rties 't-11 th '.Ilhom he ~s co~')trCtcts except on minor 

occo.sions which Ctre too incorlsequent1::'.1 to prove mo.tel'io.l; t~t he 

person~lly disp~tches ecch shipment; thAt ~n ~cd1o.te pickup ~d 

direct doli very service is provided for ind1v1du~1 emorgency ship- . 

ments of' druss to hospit~ls; th.,"\t oecc,use of' 0. fo.st 'dc11vc~.r sorv1co, 

shipments of YOo.st· ~re tr~nsported without need of rctrigero.tion 
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equipment ~d shipments of coffee ~re handled without need or 

indiVidUAl m~rking or segregation. 

Follo~dng the guide posts which this Commission set forth 

in the Z.rielsen case, Doc1.sion No. ~37'7, C~se No. 4820, we must 

conclude that respondent is and has been operating ~s ~h1ghw~y 

comt:lon cnrrier. 

Referring to the number of contr~ct accounts which 

respondent serves, wo must conclude that it is too' ~rgo to ~rord 
, 

the close identity and assoc1ation, which i~· ordinarily ~ttr1but~ble 

to the :re~tionship be~lccn :l contr.:Lct c:lrricr ~d shipper. The' 

wide v:lriety of eommoditic~ ~ndled, without need 01" spccicl eqU1~-. 
ment in addition to tho bro.'ld o.ro:. sorvoa., frequency' of service a.nd 

employees who reqUirc no unusu~l tro.in1ng ind1c~to ~ opor~tion 

c~~~cteristic of ~ highw~y common cArricr~ Although respondent 

docs pcrsonclly super\~~o o.nd dispo.tch shipments ~d proVide ~ 

emergency service, which is the exception ~d not tho gcnoro.lno.turo 
, i ' 

ot his operations, t.i.ese factors "'1'e not in themselves, when viewed 

in light of ~ll of the oVidence sufficiently restrictive to· con­

stitute respondent's oper~tions those of ~ contr~ct cnrricr. 

Accordingly 't'IO find. th~t Souza. t s opcr~t1on!: a.rc thoseo'fa. h1ghw:lY 

common e~r1or, ~s defined 'by Section 2-3Jl+ ot tho Public Utilities 

Act. 

o R D E R 
--~-- ..... 

Tho abov~ entitled proceoding being .:Lt issue, il hearing 

h~ving been hold, oVidonco rocoived, tho m~tter duly submitted ~d 

the Commission tully ~dvised; 

IT IS ORDEr'-.ED: 

(1) Xb..~t respondent, Do.niel H. Souza., doing b1.tsiness .:I.S 

City Drcy~go Comp~y, be, ~nd he is hereby directed. nnd roquired to . 
cco.se ~nd desist trom o~er~t1ng directly or indirectly, or by a.ny 
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subterfug~ or device, an:':! ~.uto. truclt as a hish'l/'ay co~on carX'ieX' 

(as defined by ,3~ction 2-3,/4 ot the Public Utilities Act), :ro1' COI:­

?e~saol,;ion, over the ,ublic high"layz of: the State c:f California, 

'bct;':cen. fixed tern1ini, to-\-rl t : betwec;t?, San Francisco " on tlle 

OI;.e hand, and Al::u:lcda, on the oother; between San Franci$co" Calcland 

ane Ala.':!1ed.'l, on the one. hand, and San Pablo and int
i

ermed1atc points 

including ?1chmonc:., 31 Cerrito, Berkeley, Albany and Emeryville, on 

the other; between San Fral"l.cisco, Oa!cland, ~.nd ~.1C1ll'1cda, on the one 

h~nd, o.nd San Jose and intermediate 'Sazt Bay ~oints· ineludi!.l.g 

Piodmont, Castro Valley, ;111cs', :1 Sobl"a..."1tc, San Leandro, S~ Lorenzo, 

Decotc, r:o.y-.:ard, Ce:ltcrvi1le and rrewarl<; between·'San Francisco, 

Oaklo.ncl and Alameda, on th~ one r..and, cmd San Jose· and inter~edi~tc 

per-insula pOints including Daly City, South San Francisco, San ~uno, 

I.rillbrae, J3urlingamc, San, :·~"\teo, San Carlos, Rcd't-lood City, l1cnlo Park, 

Pulo Alto, StuM~yval~, Los lutos, ~fount~in View and Santa Cles~) on tho 

other hand, unless and until said Dani~l H. Souz~ s~ll ho.vc obtoined 

'from the Public Utili tics Com:nission a certificate of p'IJ.'bli'c conven­

ience and necessity therefor. 

(2) That Radicl Irigh"'~y Common Carrier Pc::,'·rnit No. 1-4433 

and Hi~hwo.y Cont.ract Carrier Permit No. 1-l.j.l;.3~ held by Daniel H. 

Souza, doing business as City Drayage Company, respondent hcr~in, 

be and they arc hereby suspended for a period ot'rivC (5) consecutive ~ 
doss from and a:t~:er the cffcc'i;ivc date of this order. 

(3) The Socretary i~ hereby directed to cause personal 

serVice of a certified co,y of thiz ~ecis1on to be ~dc u~on respond­

ent, and this decision shall become e:rf~ctivc upon the t,,:entioth day' 

~rter tho date of such service. 
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D~tocl .:it ~.-.-.J 4~A~M ,Cc.l11'orni:l, this dad,; 
d~Y' of ----I<d.&- , 19,0. 


