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Decision No. 445:18 

BEFORE TEE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 

In the Matter of the App11cation ot ) 
R. E. Bisnett., d01ng business as ) 
BISNETT BROS.~ for a certificate of ) 
public converii,enc'e and necess1ty to ) 
opera te a s a h1'gnway com."'llon carr1er ) 
tor the trans~ortat1on of property. ) 

Application No. 30611 

Marvin Handler tor app11cant. 
Wm. Meir~old lor southern Pacif1c Company and 

paci1'1c ~otor Truck1ng Company, protestants. 

OPINION ........... - - --

By this application, as amended, R. E. B1snett, doing 
" 

business as B1snett Bros., seeks a certificate otp'llblic convenience 
:,1, 

and necess1ty authoriz1ng the estab11shment and operation of serv1ce 

as a highway common carrier for the transportation ot (1) ge~eral 

commodities, other than uncrated household goods .. ,articles of 

unusual value, livestock, explosives and petroleum:products in 

bulk, between Monterey and points and plnces w1thi~' ~1ve miles there­

ot, except Fort Ord, on the one hand, and po1nts and places in San 

Francisco Territory, as defined 1n Item 270 series ot Highway 

Carriers' Tariff No.2, on the other hand; a.nd (2) f1sh meal from 

Monterey to Petaluma and santa Rosa. 

Applicant does not propose" except as to certain commodities, 

to transport shipments weighing less than 10,,000 pounds or onwbich 
11'.:.,,...-

the charges are less than applicable on a 10,OOO-pound shipment. 

It is proposed to transport shipments of c~ed goods, can covers, 

t1ber cartons. mustard sauee# cannery ma.chiner1. t1n pla:,te , f1sh 
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meal bags, chlorine tanks (full or empty) and empty oil drums which 

weigh 4,000 pounds or over or when the transportation charge is not 

less than applicable to a shipment ot 4,000 pounds. Applicant also 

proposes to lim1t the transportation ot fish meal destined to 

Petaluma and Santa Rosa to shipments of 20,000 pounds and over. 

San Franc1sco Terr1to~y embraces the area commencing at San Jose 

and extend1ng northerly along both sides of San Francisco Bay to 

and including San Francisco and Ricbmond. 

southe~ll Pacific Company and Pacific Motor Trucking ~~;'" 

protested tbe granting of the app11cation. Public hearings were lXe-J.c: 

before Commissioner Potter and Examiner Bradshaw at Monterey. The 

parties were also heard in oral argument. 

According to thQ testimony, applicant has been in the truck ..... 

ing business since 1933, maintains an office at Monterey and owns 

a lot in nearby Seaside tor the storage or equipment. His pre.sent 

truck1ng fleet was described as consisting of tour line-haul ~c~~ 

14 trailers (including flat beds and closed: vans) and a smaller 

trector for moving trailers within the Monterey area. 

The record indicates that applicant possesses certificates 

of public convenience and necessity authoriz1ng interstate oper­

ations as a common carrier, which include the transportation ot 

canned fish from Monterey to San Franc1sco6 oakland, Alameda and. San 

Jose and of canning machinery and certain othercommod1ties from 

Oakland and San Francisco'to Monterey. He also holds permits 

granted by this Commiss10n to operate as a radial highway common 

carrier .. highway contract carrier and city carrier. Someopera:t1:cn8:~ ... ~ 

so applicant testified, are conducted outside the areas involved in 
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this proceeding. He assert~d that the present application was .filed 

in order to remove any question as to the legality of his operations 

and because the type ot service being rendered was considered absol­

~tely necessary to his customers and others. 

It is proposed to render an on-call, as distinguished from 

a seheduled, service. In conformity with applicant's present 

practice, trailers will be spotted at designated places tor loading 

and unloading as ~equested by 3h1ppers and consignees. Applicant 

testified that in many instances he will be able to deliver ship­

ments on the same day that they are received. The proposed rates 

are those established as min1ma, with the exception that' ra~l rates 

will be published on carload shipments when movements are between 

pOints having rail facilitios. 

The canning of fish end production of fish meal and f1sh 

oil constitutes the chief 1ndustry in the Monterey area. The 

greatest demands for transportation occur during the sardine fishing 

season, which lasts from August 1 to January l~. According to the 

testimony, there are 18 canneries and 23 reduct10n plants 1nM~rej. 

App 11eant stated that not over six or seven canner1es were located 

there at the time he commenced trucking operations. 

The secretary-manager of tbe Monterey Peninsula Chamber ot 

Commerce estimated that, bas~d upon a recent survey" the present 

popula.tion in the Monterey Peninsula. area, excluding military in­

stallations, 1s around 50,,000, as contrasted with a population of 

26,780 in 1940. This witness further stated that the incidental 

growth in business activities is increasing and that the chief 

source of tho supplies shipped in is the San Francisco Bay area. 
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It appears that tho protestants and Highway Transport, Inc. 

are the only common carriers of' f'reight serving the Monterey area 

from the San Francisco Bay distriet. Applieant testified that two 

other trucking op"er3tors are located on the Mont<:lrey Peninsula. It 

was his understanding that one ot them owns one truck and that the 

other has either one or two trucks. 

Four shippers engaged in the fish canning and reduct10n 

industry testified in support of the application. They, declared 

that the time outbound and inbound shipments are in transit 1s of 

considerable importance. It was stated that fluctuations in the 

sard1ne catch occur from day to day; that transportation requirements 

cannot be determ1ned in advance; and that frequently eanned goods 

must be delivered in the San Francisco area and inbound supplies re­

ceived at the canneries upon very short notice. 

These witnesses asserted that tast truck service is 

essentia.l and that applicant's service has been very satisfactory 
/ 

in the past.' One of them testified that 1t is impossible to rely 

on protestants for overn1ght deliver1es; that rail sh1pments have 

been delayed in trans1t; that on occasions he has not been able to 

obt&1n rail cars, when needed; and that the switching service 1s 

unsatisfactory. The Highway Transport, Inc.,t a.ccording to two 01: 

the witnesses, does not operate the type of equipment required 

for the movement of full truck-and-trailer loads. The convenience 

of having available a trucking operator domiciled in the Monterey 

area in order to obtain quick service was stressed. 

Other public witnesses called by applicant receive ship­

ments of bottles, lumber and building materials, groceries, petrolewn' 

-4-



• 
products in drums or make and receive Shipments of lumbor. They 

described applicant's service as very satisfactory. A few con­

sidered applicant's service preferable to rail service tor large 

shipments because of the labor and time required in unloading rail 

cars spotted on team t:.'acks. Four of these wi tnesses testified 

that the difforence in the transit time was important. It appears. 

that the location of the mill from which one ot the w1tnesses ships 

lumber is sevoral Milos from rail fac1lit1es. One witness testified 

that the services of Pacific Motor Trueking Company and Highway 

Transport~ Inc. were satisfactory tor small shipments. 

A resolution adopted by the Monterey Peninsula Chamber ot 

Commerce's board of directors in support of the applicationwQs 

rece1ved 1n evidence. 

A repres~ntat1ve of Southern Pacitic Company testified that 
, 

less-than-carload shiprc.e!!tl'l transported by protestants from San 

Franc1sco~ Eost Bay p01nts and San Jose are de11vered 1n Monterey 

during the first morning a:tter shipment; and th:lt in the oppos1te 

d~rection les~-th~n-carload shipments are delivered in S~ FranCisco 

and the East Bay cities on the second morning and in San Jose on the 

third morning after shipment. ~he sace witness stated that the car­

load rail service ot South~rn Pacific Company in both directions 

affords second day performance. He also asserted that, according to 

protes~ants' records~ certain less-then-carload sh1pments, which one 

of app11cant's witnesses alleged were delayed in transit~ were 

deliv·;red on the day after r~ceipt of the shipme!'l.t s by the carrier, 

but that the records did not disclose when the reCluests tor service 

were mnde. 
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Protestants' contract drayman at Monterey testified that 

deliveries ot 1ess-than-carload shipments are commenced as close to 

8:00 a.m. as possible and are accomplished during the morning, but 

that it is possible that some deliveries might be made in the atter­

noon. According to this witness, deliveries of shipments over ~,OOO 

pounds are infrequent. 

Testimony was also given by the owner of Wermuth Transfer 

and Storage Company, a highway common carrier operating between 

Monterey and Carmel. He said that less-than-carload Shipments are 

picked up at the Southern Pacific depot in Monterey under joint rate 

arrangements at 8:00 a.m.; that deliver1es in Carmel are co~~enced 

at 9:00 a.m.; 'that most of such deliveries are completed during the 

morning; and that outbound Shipments are picked up in the afternoon 

and brought to Monterey the next ~orning. It appears that this c~er 

h~~dles very few shipments weighing over 4,000 pounds. 

Protestants introduced testimony through a number of public 

witnesses. They consisted ot two shippers of sand, a manutacturer of 

fish by-products, a shipper of canned fish and tish meal, the store­

keeper tor a public utility and consignees of various commodit1es 

used in retail or s1mdlar businesses. Most ot these witnesses testi­

tied that they were interested 1n the movement of less-than-carload 

shipments trom the San Francisco area; that as a rule they obtained 

from protestants and Highway Transport, Inc. an overnight service; 

and that the services of these carriers were satisfactory and met 

their requirements. Tbe shippers of sand asserted that the larger 

sh1pments moved by rail or contract carriers, while the smaller 

sh1pments -- usually samples -- were shipped v1a Pacific Motor Truok­

ing Company or Highway Transport, Inc. The other shippers stated 

that they used rail service and also contract truck service when it 
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is more convenient to do so or when faster than rail service is re­

quired. Each of the shipper-wi tnesses 1nd1cated the. t existing 

tranaportat10n arrangements were satisfactory. 

Characteriz1ng Southern Paciflc Company as the real 

protestant 1n this procaed1ngl counsel tor protestants at the oral 

argument called attention to the tact that" as one of the major rail­

roads ot tbe United States" Southern Pacific company serves many 

polnts and transports frelght" regardless of quantity or character" 

including high rated and low rated traft1c. He contended that the 

ra1lroad's ability to provide a complete service under existing 

rate structures is dependent upon obtaining an adequate volu~,of 

traffic, properly balanced as to character and direction or movement. 

Accordlng to counsel, by seeking to restrict the traf1"1c he will 

haul and giving a superior service" applicant will 'be in an ad .. 

vantage-ous eompetitive position in securing the more profitable 

traffie. The Commiss1on is urged to consider these factors in 

granting or withholding highway common carr1er certificates. 

Protesta.nts contend that the cQmplete adequacy of existing 

rail and motor carrier services has been established b1 the evidence 

herein. In the op1nion ot their counsel, the Commission's cert1fi­

cat1ng power should be so exercised a8 to not authorize tne trans­

portation o! commodities by a superior-service carr1er it the exist1ng 

slQwer-serv!ce carrier 1s performing a reasonably adequate serv1ce. 

In this eonnect1on, it was argued that the evidenee does not just1fy 

authQr1zing applicant to transport general cQmmQd1ties with or 

without the prQPosed we1ght restr1ctions. The further contention 

was made that applicant shQuld be required to rema1n in the contraet 

carrier f1eld and contine his operations to the maximum number of 
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contracts considered by the Commission as permissible to avoid the 

appearance or a common carrier status. 

In reply, app11cant asserted that he 1s the only carrier 

available to sh1ppers in the Monterey area requiring trucking equip­

ment ca.pable or transpo:·ting any substantial volume ot tratt1c. The 

increase in'business act1vities and population in the last ten years' 

withou~ any increase in common carrier tacilities was also reterred 

to. It was urged that th1s Commiosion should tollow the rule 

observed by the Interstate Commerce Commission that even 11' rail 

service is adequate tor shippers by rail the public is entitled to 

adequate truck service. 

Applicant also contends that, 1n we1gh1ng the proof, his 

operations in the past should be considered as evidence 01' public 

need along with the public witness testimony. According to his 

counsel, a public need tor the transportation of general commodities 

within the proposed weight limits has been shown and the imposition 

ot restrictions» either as to com.'7lodities or weight 11m1ts,wil1 

prevent applicant from rendering a necessary service and would be 

econo~cally ~ound. Attention was called to the absence or any 

evidence tending to show a probc'ole impairment of rail 'service as a 

result of the granting of the applica.tion herein. 

The evidence presented by the parties and the contentions 

of counsel have been carefully considered. The applicant inth1s 

proceeding is proposing a common carrier service which will be 

considerably more 'flexible and expeditious than the common carr1ers 

now 1n th~ field provide. According to the testimony, the type of 

service proposed is necessary to meet existing transportation " 
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requirements. A certiticate ot public convenience and necessity 

authorizing the performance of such a 'service as a highway common 

carrier should, therefore, be granted. 

There remains tor consideration the question whether such 

authority should extend to the transportation of so-called "general 

commodi ties" or to a 1im1 ted ~lass ot traffic. The princ1pal shippers 

and consignees who presented testimony have occas1on to ship orrece~ve 

a considerable number of articles of various kinds. The record does 

not contain Q complete list of such of these art1cles which now or 

1n the future may requiro expedi t10us transportat1on'. Moreover, a 

def1n1te lim1tat1on upon the art!cles which app11cant may t~ansport 

would tend to circumscribe the usefulness of the type of service he 

seeks to provide tor the general public. It also appears that 1n 

view of the peak demands for transportation during the sard1ne f1~lg 

season e. reasonable latitude should be accorded app11ca.nt in order 

to af'tord means of utilizing h1s equipment dur1ng the balance of the 

year. We are, therefore, of the opin1on that applicant should be 

authorized to transport general commodities, as sought in the app11-

cation, as amended. 

'rhe record is convinc1ng that protestants and HighWAY 

Transport, Inc. provide a sat1sfactory service on less-than-carload 

shipments which we1gh less than 4,000 pounds. 'rhe testimony indicates 

that under app11cant's proposal he w1ll, in view of the existing rate 

structure, be 1n a pos1t1on to transport some shipments which do not 

we1gh over 2,600 pounds. In our opin1on~ the record does not justify 

the grant.1ng of authority to transport any shipments which weigh less 

than 4,000 pounds. 
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It appears thnt the movement of fish meal to Petaluma and ' 

Santa Rosa is largely by rail or by trucks supp11ed by consignees 

who determine the method of transportat10n to be used. Applicant 

has part1cipated in the transportat10n 01: some ofth1s traff1c. 

However, the showing made in support of the application is 1nsU1"'t.1eient 

to indicate a need for establishing a highway common carrier operat1on 

tor the movement of this commodity to these two destinations. 

upon the raovo pr~~~n~~~J the Commission finds that public 

eonven1enee and neee~e1ty re~u1re the e~tablishment and operation o~ 

service by applicant as a highway common carrier for the transportation. . 

of general commodities between the Montarey end San Francisco Ba'3' 

areas, sub ject to the except :lon:!, conditions and l:lm.1tat:lons set 

forth in the ensuing order. 

R. E. B1snett is hereby placed upon notice that operative 

rights, as such, do not constitute a class of property wh1Ch may be 

capitalized or used as an element of value in rate~r1x1ng for any 

amount ¢£ money in excess of that originally paid to the State as 

the consideration for the grant of such rights. Aside from their 

purely permissive aspect, they extend to the holder a full or partial 

monopoly ot a class of business over a particular route. This 

monopoly feature may be changed or destroyed at any time by the StatoJ 

which is not in any respect lim1ted to the number or rights which'may 

be given. 

o R D E R ---..-.-

Public hearings having been had and the CommiSSion, upon 

the evidence received, having found that public convenience and 
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necessity so require, 

IT IS ORDERED: 

(1) That a certificate of pub11c convenience and necessity 

be and 1t is hereby granted R. E. B1snett, authoriz1ng the es­

tablishment and operat10n of a service as a highway common carrier, 

as defined in Section 2-3/4 of the Public Utilities Act, fox~ the 

transportation of freight between Monterey and pOints and places 

within f1ve ($) miles thereof, except Fort Ord, on the one:hand, 

and San Francisco Territory, as described in the appendix to 

this order, on the other hand. 

(2) That the cert1f1cate here1n granted 1s subject to the 

following conditions and limitations: 

(a) Applicant shall not transport any shipments of 
uncrated household goods, articles or unusual 
value, livestock, explosives or petroleum in 
bulk. 

(b) 

(3) 

Ap~11cant shall not transport any sh1pment or 
(1) canned goods, can covers, fiber c,artons, 
mustard sauce, cannery machinery, tin plate, 
fish meal bags, chlorine tanks (full or empty) 
or empty oil drums which weighs less than 4-,000 
pound~or (2) &Dr other commodity which weighs 
less than 10,000 pounds or on which the trans­
portation charges are less than app11cable on 
a Shipment weighing 10,000 pounds. 

That in provid1ng service pursuant to the cert1ficate 

herein granted, applicant shall comply with and observe the follow1ne 
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APPENDIX 
~ ... -----~-

SAN FRANCISCO TERRITORY includes that area embraced by 
the following boundary: Beginning at the point the San Franc1sco­
San Mateo County Boundary Line meets the Pacif1c Ocean; thence 
easterly along said boundary line to a point 1 mile west ot 
U. S. Highway No. 101; southerly along an imaginary line 1 mile 
west ot and paralleling U. S .. Highway No. 101 to its intersection 
with the corporate bound.ary of, the City of San Jose; southerly, 
easterly and northerly along said corporate boundary to ita inter­
section with State H1~way No. 17; northerly along Stat~ High-
way No. 17 to Warm Springs; northerly along the unnumberedbighway 
via Mission San Jose and Niles to Hayward; northerly along Foot­
hill Boulevard to Seminary Avenue; easterly along Seminary Avenue 
to Mountain Boulevard; northerly along Mountain Boulevard and 
Moraga Avenue to Estates Drive; westerly along Estates Drive, 
Harbord Drive and Broadway Terrace to College Avenue; northerly 
along College Avenue to Dwight Way; easterly along Dwight Way to 
the Be~keley-oakland boundary line; northerly along said boundary, 
line to the campus boundary ot the University ot California; 
northerly and westerly along the campus boundary of the University 
ot California to Euclid Avenue; northerly along Euclid Avenue to· 
Marin Avenue; westerly along Marin Avenue to Arlington Avenue; 
northerly along Arlington Avenue to U. S. Highway No. 40 (San 
Pablo Avenue); northerly along U. S. H1gbwa~ No. 40 to and includ­
ing the City of Richmond; southwesterly along the highway extending 
from the City of Richmond to Point Richmondj southerly along an 
1mag1n&ry line from Point Richmond to the San Francisco Waterfront 
at the foot ot Market Street; westerly along said water front and 
shore line to the Pacific Ocean; ·southerly along the shore line 
or the Pacific Ocean to point or beginning. 
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~erv~eo regu~at~On8: 
',,, 

(a) Within thirty (30) days after ther'efrective date or 
this order, applicant shall file a written acceptance 
or the cer~iricate herein granted. 

(b) Within sixty (60) days after the effective date hereof, 
applicant shall comply with the provisions of General 

. Order No .. 80 and Part IV or Gene'ral Order No. 9.3-A by 
t1ling, 1n triplicate, and concurrently making effective, 
appropriate tariffs and time schedules on not less than 
five (5) days' notice to the Commission and the public. 

(c) Subject to the authority of ~e Commission to change 
or modify thE:lm by further order" applicantsha.ll con .... 
duct operations pursuant to the certificate berein 
granted over and along the following routes: 

Between Monterey and San Jose: California Highway 1 to 
Castroville, tnence unnumbered highwa.y to u.S. Highway 
101; or v1a. Salina.s to U.S. Highway 101; ~'lence U.S. 
Highway 101 or 101 By-pass. 

Between San Jose al':!.cl Sen Franci seo : U.. S. Highway 101 o.r 
101 By-pass. -

Between San Jose and Oa.kland: Californ1a Highwa.y 17. 

Alternate Routes: Between Redwood City and Centerville 
Dumoarton Bl'idge;between San Mateo and Mt. Eden, San 
Mateo Bridge; betwee~ Oakland and San Francisco, San 
Francisco Oakland Bay Bridge. 

. 
(4) That 1n all other respects the application, as amended, in 

this proceeding ~e and it is hereby denied. 

Thic order shall oecome effective twenty (20) days after 

the date -ziJ' 
, California, this / /~ .... --

day of 


