Decision No.__ 44525 @ﬁ H@WM

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE g; CALIFORNIA

In the Matter of the Application of )

PENINSULA MOTOR EXPRESS, a corporation, )

for a certificate of public convenience .

and necessity to transport property, as Application No. 29438
‘a common carrier for compensation, over .

the public highways between all points

on its linc and San Jose, and points

intermediate and adjacent thereto.

Glanz & Russell and Clair W, MacLeod, for Penlnsula Motor
Txpress, applicant. g

Douglas Brookman, for Merchants Express Corporation, protestant,

Edward M. Berol and Maryin Handler, for Highway Transport,Inc,
and Highway Transport Express, protestants.

W. A. Gregory, for Southern Pacific Company and Pacific Motor
Trucking Company, protestants.

E, L, Van Dellen, for The Western Pacific Railroad Company,
protestant. .

Frank Lougkran, for Peninsula Delivery Service, protestant.

OPINION

Applicant, Peninsula Motor Express, a corporation, now
operates as a highway common carricr between San Francisco and
Palo Alto, and intermediate points. In'thislproceeding, it seeks -
a certificate of public convenience and necessity authorizing the |
extension of its operctions betweer the points which it currently

serves, on the one hand, and San Jose and points adjacent thereto,

as well as intermediate points, on the other randl? The application

(1) Specifically, applicent secks a certificate authorizing the
performance cf o highway common carrioer service—="....between
all points covered by its present certificate and San Jose and
points intermediate and adjacent thereto, as follows:

"Botween San Francisco, San Bruno, San Franclsco Alrport
at Mills Field, Millbrae, Burlingome, San Mateo, Beresiord, Belnmont,
San Carles, Redwood City, Atherton, Menlo Park, Palo Alto, - Mountain
View, Moffett Ficld, Sunnyvale, Santa Clara, San Jose, Agnew,
Robertsville, Los Gatos, Saratoga, Campbell, Cupertino, Permanente,
Los Altos, and all intermediate points (inciuding unnamed points);
and between any two points, both of which are Intermedlate to any
of the points naned above; also to all points within one mile of
the city limits of every 1ncorporated eity served; and to perform
o wnifled and consolidated service between all of said points.”
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was opposed by certain common carriers now serving the'territory;
which appeared as protestantsSE) Public hearing was had before

Examiner Austin at San Francisco and San Jose, when the matter

was submltted on briefs, since filcd§3>

Applicant's proposal was dasqribed by its president and
general managers it‘also called shipper-witnesses. Through their
respectlive operating officials, protestants descriééd the nature
‘of their operations. They also produced shipper-witnesses.

In general, applicani contends that public need for the
establismment of the proposed service has been shown, in view of:
(2) the nature and characteristics of the ﬁerritorilinvolvcd, from
& transportation standpeint; (b) the history and the intornal relation- |
ships‘of the carriers in the field; (e¢) the prevalenéo of pérmitted
carricrs in the arca; (d) the inadequacy of the service afforded by
the existing carriers; (2) the abillity of applicant to provide an
cdequate service; and (f) the sufficiency of the availlable traffic
to support the proposed operation, without detrimental effect upon.
the cxistiﬁg carriers. Protestants contend, in reply: (a) that
applicant has failed to cstablish the inadequacy of the service
provided by the existing carriers; (b) that protestants have
affirmatively shown the adequacy of such scrviee; (e) that app1icant

has failed to show the existence of public convenience and necessity

(2) The protostants comprisad Southern Pacific Company and its
affiliate, Pacific Motor Trucking Company; The Western Pocific
Railroad éompany; Merchants Express Corporation; Highway
Transport, Inc. and its affllidte, Highway Transport Express;
and Peninsula Dellvery Sarvice.

For brevity, protestants, Southern Pacific¢ Company and Pacific
Motor Trucking Company will bo roforred to, collectively, as.
Southern Pacific - Pacific Motor (or as cither); the Western
Pacific Railrocad Conpany, as Western; Morchants Express Corpora-
tion, as Merchants; Highway Transport, Inc. and Highway Transport
Express (collectively or individuallys as Hlghway; and Peninsula -
Dellivery Sorvice, as Peninsuvla Delivery. Similariy,.the applic¢ant,
Peninsula Notor ﬁxprcss will be referred to as Peninsula Motor.
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for the proposed service, in that the proof rests upon the mere desire
of applicant or its shippers, and also upon the nature of the service
formerly supplied by applicant as a contract carrier; morcover, it is
claimed, applicont cannot offer to the shipping public o service
no: provided by the existing carriers; (d&) that applicdnt kas failed
to bring itself within the scope of the Commission's recent declaration
of policy concerning the issuwance of certlficates of'?his nature;
and (e) that the gronting of the applicction would iﬁﬁair the economic
stablility of the transportation industr& in this area:‘

In resolving . these conflicting contentlons, we shall

consider the record from the standpoint of:

(2) The offer of scrvice proffered by applicant;ﬁ;nd its
qualifications and ability to provide the same.

(b) The nature and the tronsportation characteriétics of
the territory involved. ,

(¢) The prevalence of permitted carricrs in theuhrfected
area, |

(d) 7The history and the Internal relationships of the
carricrs in the ficld.

(¢) The operations conducted by the oxisting carriers.

(£) The extont to which applicant's prOpoéed service would
be utilized, if cstablished.

(g) The adequacy of the scrvice provided by the existing
carriers. | |

(h) The extent to which applicant'!s proposcd serviece, if
established, would impair the economic stability of the
existing transportation facilitics. |
The guiding principles to be obscrved in determining
whether public convenience and necessity rcquire the

approval of applicant's proposal.
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These subjects will be dealt with in the order mentioned.

Applicant's Offer of Service, and its Qualifications and Ability to

Provide the Same.

The service which applicant proposcs to establish, as well
as its past operations, was descrided by Wayne F. Maloney, 1ts

president and general manager. In March, 19%7, Maloney acéuired all

of applicant's shares of capital stock, and since then he has managéd
and controlled its affairs. As a highway commen carrier, applicant
serves the terrifory between San Francisco and Palo Alto, and_inter-
modiate points., It performs no sexrvice as a contract carriéri.
Formerly, Maloncy operated as a permitted carrier ﬁetwcen San Francisco,
San Jose and peninsulo pointsgu) |
As stated, applicant proposes to extend its service south

from Palo Alto to San Jose and points adjacent and nearby. The
princiﬁal communitics served would comprise Mountain View, Sunnyvale;
Santa Clara, San Jose, Agnew, Los Altos, Cupertino, Campbell, Saratoga

and Los Gatos.

Prom San Francisco, an overnight service would be provided,
affording first-morning delivery on smaller shipments at all of these

point#. Larger shipmonts might be delivered somowhat later€5>

(%) In 1946, Maloney (who was thon individually engoged in business
as Peainsula Motor Express) was required by the Commission to
discontinue certain operations between San Francisco, San Jose |
and other peninsula points, which had been found to be unlawful.
(Decision No. 39404+, rendered September 10, 1946 in Cases Nos.
4339 and %7433 46 cﬁc. 673) The present record discloses full
compliance, on Maléney's part, with the terms of this order.

(5) Applicant's offer contemplates that smoll shipments picked uwp
in San Francisco on 2 given doy would bo delivercd on the
following business day, by 10 AM, at any peninsula point,.
including San Jose¢ and Los Gatos. This would comprisc sﬁipments
weighdng 4000 pounds or less. Heavier shipments would be delivered
somewhat later, depending on the consignees' requirements.
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To providc_the service, applicant would use its existing
acilitics, augmenting them as ocexsion may require. At present;
some 17 unlts of equipmant are emplioycd in this operation. Following
the inzuguraticn of the extended service, about elght additional
wnits would be acquired. Terminals are meintained at both
San Francisco and Palo Alto; if tho service were extended,:another
terudinal would be established at Sam Jose. At some points, non-
ageney statlions would be established wherc shippers, desirous of
obtalring pick-up sorvice, would be afforded toll-free telephone
aceess to the offices at Palo Alto and San Jese. Altogother, some
16 persons are empleyed in the operdtion, both In the office and as
drivers.

The rates to be ostablishcd are shown in & proposed tariff
which was offered as part of this rccord.

Information was submitted conderning applicant's financlal
status. It may be said, generally, that it is financially'qualified_

te corry on the pronosed opasration, if authorized to do so.

Neture and Transportation Characteristics of the Territory Involved.

Applicant peoints to the oxtensive growth and dovelopment
of the peninsula territory, ecxtending south from San Franclsco to
San Jose. This area, it is cloimed, ferms an Integrated commercial
unit which is tritutaxy tolSan Francisco. Dealers in these com=-
munities draw upon Sen Francisco distribvutors for thoir supplics.
This also is trﬁe as to San Jose, which in turn radistributes morchﬁnu
dise to nearby towns, thus foraming a subsidiary commeorcial center.
The recent speoctacular growth of this territery is a
retter of common lmowledze, ¢of which the Cormission might well take
offlclal netice. lHowever, the growth of the area dircetly involved

wn this procceding, wa.s amply shown by tho evidence. Statistical

data submitled by a roprossntative of the Sﬁn Josc Chamber of Commerce,
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as well as the testimony of shippor-witnesses, abundantly establlsh
the rapid and substantial commercial and ihdustrial development of
this reoglon with its concomitant increase iﬁ population. The record
is replete with details. | | |

For the reasons mentioned, it is claimed; the transporta-
tion requirements of the entire peninsulc torritor&'are essentially
those of a local drayage service. To accommodate the nceds of this
are adequafely, it is saild, a carrier mast provide such refinemonts
of service as special attention to the loading requirements of‘itsf
patrons, as well as their peculiar delivery nceds and wnusual
service demands.

To adequately serve an integrated loceal commercial ared,
such as this, it is essentlal, so applicant contends, that there be
available at least one transportation service which concentrates on
the necds and requirements of thet reglon alone. By facilitating the
prompt fulfillment of orders reccived by suppliers from local dealers,
cmergeoney shipments could be delivered oxpeditiously and invehtorios
could be held within reasonable bounds. Because of their proximity
to the source of supply, it is said, local dealers rely largely upon
an oxpeditious transpertation service in the conduct of thelr business.

Applicant asserts that it Ls better able than the oxisting
common carriers to satisfy the nceds of these shippers. It now
serves part of the territory; if the present applicatibn wétq granted,
1t then could serve all of it. Since applicant's operations would
not extend beyond the boundarics of the peninsula area, the service
would be adapted primarily to the nceds of local shippers, and would
complotely meet thelr requircments. |

| None of the existing carrieré, it is claimed, 1s able to
supply the specialized type of service rcquired by the shippers,
which‘applicant assertedly could provide. Without éxception, their
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operations erbrace areas more extensive than the peninsula. Because
of service oommitments, they could not afford peninsula shippers
the individuval attention and consideration required by an effective
local drayage service, it is said. A carrier operation adjusted

to the neceds of a widespread territory would encounter difficulty,
it 1s claimed, in meeting the transportation requiréments of a more

narrowly restricted drayage area.

While therc is considerabdle merit in applicant's contentions,

we are not disposed to accept its thesis completely. That the
peninsula territory, extending south from San Francisco‘to San Jose,
forms a compact, well integrated commercial area must be regarded

as an established fact. Morcover, this’region has &eveloped Industri-
ally and commercially, and has grown in population.- However, on:

the present record we are not prepared to find that it necessarily
possesses the essential attridbutes of a drayage zone; that question
showld be determined only after more extonsive investigation. It is
true that applicant's scrvice 1s designed to meet the speciai“require—'
ments of the shippers within this territory, and would nof‘extend
beyond its boundariecs. But it does not appear that‘the serviée
cfforded by the existing carriers, respéctively, thowg h extending to
other areas in addition to that involved here, was not, or could not
be moulded to these shippers! neéds. On the contrary, the fecord
indicates that in many respocts, it is well adapted to their re-
quirements. However; the fact that applicant would serve this area
exclusively, and is well equipped to do so, is a clrcumstance to be

accorded Gue weight in arriving at a conclusion in this matteT e

Prevalence of Permitted Carriers in the Affected Aroa .

A substantial number of permitted carriers arc operating
within the territory immediately involved in this procecding. This
was shown by the testimony of the shipper-witnesses. Applicant's
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witnesses identificd some nine so-called contract carriers whdm they
had employed; and those called by protestants named an additional four-
teen carriers. Still another was specified by one of protestants!
operating officials. Altogether, a total of 24 such carriers was
designateds Other cdrricrs, whose names were not mentloned, also
had been employed.

The shipvers, it was shovn had used the permitted carriers
mentioned, with varying degrees of frequency, for the transportation
of their products between these points. Several shippers had patronized
more than one such carrier. A few carriers had been employed by
several of the shippers. The volume of traffic which they handled

wvas not shown with particularity. However, thelir services appear

to have been utilized quite regularly; Thus, it appoars‘that these

operators are firmly entrenched in the field.

| From the standpoint of their utilization by the shippers
mentioned, these permitted carriers are indistinguishable ffom the
common carriers rogularly serving the territory. With minor ex-
ceptions, they transport gencral commodities. They do not undertake
to meet the épocialized requircments of the shippers. And they enter
into competition with the authorized common carriers to share the
traffic offered by thosc shippers. We shall underfake, presently,

to appraise the significance of this situntion.

History and Internal Relationships of Carriecrs in the Field,

Applicant asserts that during recent years, the number of
common carriers serving this territory has materially decreased.
Tris has been brought about through transfers of operative rights,
sanctioned by the Commission, and thelr subsequent amalgamation with
the operations of the purchasing carriers.

Formerly, six major common carricrs occupicd the fiecld.

They competed with one another for the traffic. None exercised any
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control over any of the others. They comprised two ;ail'linos, three
highvay common carriers, and one express corporationgs) 0f these,

the two rail lines and cne of the highway common carriers still con-
(7)

tinue to serve the territory. One of the highway common carriers

has transferrcd its operative rights to another highway common carrier,

which actively operates within this arcase) The operative rights.

of the third highway common carrier wore acquired by one of the

rail‘linos§9) And the express corporation was acquired by interests:

which control the surviving highway conmon carrierglo)

As a result of the acquisition of LHolmes by Pacific Motor;
the independent higlway common carricr service fqrmérly conductcd‘py
Holmes has disappeared, it was shown. It has been mefged with the
coordinated rail and truck service conducted by Southern Pacific-
Pacific Motor. Generally, an over~the-road service is provided
south from San Francisco to Palo Alto, and north :rom San Jose to
that point. Through truck sorvice, as contemplated by the former
Holmes right, i1s provided only occasionally.

(6) The rail lines consisted of Southern Pacific and Pacific Motor
(which collectively will be considered as a single carrier, in
view of thoir closc relationship), and Western Pacific. The
three highway common carriers compriscd Hoelmes Express, Valley:
Motor Lincs, Inc., and Highway Transport, Inc. Intercity
Transport Lincs, Inc. operated as an express corporation.

(For convenlence, Holmes Express, Valley Motor Lines, Inc. and _
Intercity Transport Lines, Inc. will be referred to, respectively
as Holmes, Valley and as Intercity).

0f the six carriers mentioned above, Southern Pacific~-Pacific
Motor, Western Pacific and Highway Transport, Inc. have con-
tinued to serve this area. '

The operative rights of Valley, between points in the affected
territory, werce acquired by Merchants, pursuvant to Decision © -
No. %0105, rendered Mareh 25, 1947, in Application No. 2815%.

Eolmes transferred its operative rights to Pacifice Mdtor1 as

authorized by Decislon No. 36793, rondered December 30,
in Applicaticn No. 25619 (45 CRC 138).

Intercity’s operative ripght, as an express corporation, was:
transferrcd to o new corporation, Highway Iransport Expross,
pursuant to Decision No, 41613, rendered May 18, 1948, in
Application No. 29276, The 1a%ter is an affiliate of Highway
Iransport, Inc. | -
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Intercity no longer oxists as an independent carrier.
Since the transfer, mentioned above, both the express operation
acquired by Highway Transport Expross, and the highway common carrier
operation conducted by Bighway Iranspert, Inc., are dominated by
Robertson Drayzge Company, which controls each of these corporations;

Thus, two of the carrlers which originally se'r.ved‘ this
territory have disappearcd from the scenc. One, & highway commen
carrier, and the other, an express corporation, have lost\their
identitics, as independent carriers, because of the transfers
deseribed above. The significance of this development will be

discussed hercafter.

Operations Conducted by Existing Carriers.

Through thedr respective operating officlals, the major
protestants deseribed the operations in which they severally were
engaged. Such a showing was offered on behalf of Sou?hérn Pacific-
Pacific lMotor, Western Pacifie, Merchants and Highway.

Southern Pacific—Pacific Motor perform a coordinated rail
and truck service between San Franclsco, Son Jose and intermedliate

peninsula commumitics. Agencics and termina;s are maintoined at
San Francisco, San Jose and other pointsgll) Extensive facilities are
provided for both the line-haul and the pick-up—and-dolivéryvoperations;
These carriers offer an overnight service, both.north«and
southbound, affording first morning delivery at most pointva Freight
picked up in San Francisc$12) moves overnight by rail to San Jose;

where local traffic is delivered by a contract drayman; that destined

(11) Within the affocted %erritor& agencies and terminals are main-
tained at San Jose, Camapbell, Los Gatos, Los Altos, Sunnyvale,
Mountain View and Permancnte.

(12) At San Francisco, the local pickup and fdellvery service 1s pro-,
vided for Pacific Motor by Walkup Drayage and Warehouse Company.

[
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to other points involved is distributed by Pacific Motor.
Western Paclfic provides a less-carload raill service between

San Francisco and San Jose; no intermediate peninsula points are
served. Freight picked vp in San Francisco 1s barged across the bay
to Oakland, nmoving thence by rail to San Juse. At both San Franeisco
and Sen Jose, local pick-up-and-delivery service is supplicd through
contract draymen. An overnight service is offered, supplying first
morning delivery. ‘ |

Highwa§13gporatos between San Francisco and San Jose, servin39
211 intermediate peninsula points, in connection with more extensive
operations. Terminals are maintained at San Franclsco, San Jose;
Palo Alto and Redwood City. The equipment used in this area, both
line haul and pick-up-and-delivery, aggregates some 225 units; when
necessary, additional equipment is supplied by Robertson‘Dfayage
Company, an affiliated company. | |

Between points in the affected terrlitory, these carrlers
offer both sane-day and overnight delivery service. When requested
by the shippers, froight picked wp in the forenoon, at San Froncisco;
is distriduted thot afternoon at San Josc and Intermediate points;l
traffic received during the afternoon is accorded first-morning
dellvery ot these points.

Merchants operates as a highway cormon carrier between
San Francisco, San Josc and intermediate peninsula polnts; in
addition, it scrves other territory. Terminals are maintained at
San Francisece, San Josc and Redwood City., Its fleet of equipment
comprises some 481 units, of which 100 units are allocated to

San Froncisco, 14 to San Jose, and eight to Redwood City.

(13) Both Highvay Tronsnort, Ine. and Highway Transnort Expross serve ‘-

the San Fr...ncisco-s:.n J‘o ¢ teorritoxry, tho. £ormor as 2
cormon carrier and the latter &3 an eXpress corporation.
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An overnigpt service is offered by this carrler between
San Francisco, San Jose and intermediate points. Same-day dellvery
service is offercd, on freight received during the morning, between
san Francisco and Redwood City territory, as far south as Sunnyvale.
Pick-up~and-delivery scrvice is provided at all points.

In goneral these carricrs provide northbound service,
‘affording overnight delivery at San Froncisco. The omphasis, however;
rests upon the southbound service, since the bulk of the traffic
moves in this direction. |

~The investment of these carrlers in facllitles used to
srovide the sorvice is substantial, it was shown. Full detalls
were supplied. This ccovers both terminals and equibmcntL

No showing concerning the noture of its operatlons was
offered by any of the other carriers which appeared as 2 protestantl

Extent to Which Applicant's Proposed Service would be Utilized.

‘ Many of the shipper-witnesscs, produced by the applicant,
related their use of applicant's facilities in the past; and described
the oxtent to which they would patronize its proposcd service, if
established. Presently, we shall rcfer to the shipper4w1£nesses in
greater dotail.

A substontial number had utilized applicant's existing
sorvice between San Fronelsco and Palo Alto. This service, they
said, was excellent in quality; They referred to dependability of
pickup, promptness of delivery, dispateh in handling claims, and the
willingness of applicant to adapt'iﬁsolf'to the shippers' particular
denands.

In gencral, the shippers stated they would enploy
Peninsula Motor for the transportation of thelir shipments to ahd
from points within the territery which it now secks to serve, 1f

such an operation were authorized. Some, it appears, would divert
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to applicant the traffic now handled by permi%tcd carriers or'upon
their ovm trgcks; hedir shipments would move regularly and in sube

stantial volune.

Adeguacy of Service Provided by BExisting Carriers.

The character of the service supplied by the existing carriers
. wes desceribed by the shipper-witnesses produced by the applicant and
by the protestants, respectively. Applicant called 53 witnésses;
representing 50 firms and two chombers of commerce. Those calleq by
protestants aggregated 63, representing the same number of firms,
These business estabdblishments were centered largely in San Francisco;
and to a lcéser degree in Sen Jose; a few were located in other
communitiesgl&)

The shippers c¢alled by both applicants and protestants
alike were substantial business institutions, whose products roved
rcegularly and in varying quantities. Collectively, they dealt In a
wide veriety of commoditiss. We shall discuss the generai purport
of their testimony.

Applicant's shipper-witnesses expressed their dissatis-
action with the service nrovided by the existing common carriers.
Their complaints werc directed chiefly against Highway, Merchants and
Scuthern Pacific-Pacific Motor. Only slight reference was nmade to
Western Pacific; in fact, 1t does not appear that th;t carfiet shared

in the transportation of their traffic to any substantial degree.

(14%) The firms represented by applicant's shipper-witnesses were
distributed, as follows: San Francisco, 27; San Jose, 163
Los Gatos, L3 Sunnyvale, 1l; Mowitain View, 1l; Los Altos, 23
Permanente, i; and Palo Alto, 1. In addition spokesnen for the
San Jose and the Swanyvale Charbers of Commerce testified. The
firns represcnted by the shipper-witnesses whon protestants '
CullCd were distributed as follows: San Francisco, 253 San Jose,
Los Gatos, .3; Santa Clara, 3; Sunnyvale, 1; Mountain View, 1;
a Beluont, i. _
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The complaints which were voiced againét the carriers
mentioned follow a fag;liar pattern, They relate chiefly to delays
occurring in picking up shipments, in the course of transit, and in
completing delivery. Often, only part of a shipment had been plcked
up, the remainder having been left at the shipper's dock. At times,
delivery had been delayed, after arrival of the freight aﬁ destination.
There also h&d been celays in the adjustment of claims fot damages
arising in the course of transit. Delays affecting the handling
of freight ranged from three days to one week, and sometimes even
longer .

These comploints were distributod anong the carriers
wunequally. Highway was the chief target, followed by Merchants and
Southern Pacific-Pacific Motor, in that order. Every shipper did
not patronize all of these carrlers; as a rule, each offered one |
of them all or a predominant share of his traffic. Consoquently; few
shippers were familiar with the type of service afforded by ail '
the carricers. | |

| Protestants contend that this showing rests largely upon
hearsay, and should therefore be disregarded. This, however, is
not the case. On nunerous cceasions, proffercd hearsay evideonce
was excluded, at protestants' instance. At times, statements of this
nature were reccived without objection., On the wholo; these clharges
are supported by dircct, positive testimony glven by witnesses
familiar with the facts. |

In weighing the testimony of applicant's shipper-witnecsses
certain factors showld not be overlooked. For the tranSportatién of
their freight frow San Froncisco to Pale Alto, some of these shippers
had employed both zpplicant and the very protestant of whose service
they had complﬁined. Between these points, they were free‘to‘choose
the applicant alone, but they did not elect to do SO Obviously,

this impairs the effectivencss of their testimony. But the record
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indicates that only o fev shippers fell within this category.

The shipper-witnesses called by protestants expressed .
their satisfaction with the service accorded by the existing carriers.
An expeditious service had been provided, they said., Freight had.
beon picked up promptly, whether in response te calls, or along a
rogular route. Some had used the same-day delivery service, offered

by both Higlway and Merchants, and had found it satisfactory. In

general, their tcstimony dlscloses, the service supplied by these

carricrs had boen adequate to meet their requirsments; so far as they
were concerned, there was no nced for another carrier.

In weighing the testimeny offercd by the ‘shipper-witnesses

uho wove producod by the applieant and by the protestants, IESPOCTATAYy
there arc. several circumstances which shoulad b;: conﬁic.’.ered.; Between -
tho two groups, thorc is little cholec as tc the nature or importance
of the business institutions which were répresented. The San Francisco
skippers, as & class, comprised wholesale distributors of thelir re-
spective products. Thosc located at poninsula points Included some
wholesale distributors situvated at San Jose, but the remainder were
retailers, for the most part. Each group contained both 1arge(and
small shippers.
We are disposed to accept, at face value, the statements
of these witnesscs concerning th§ quality of the service they hnd
rocoived. Nething in the reccord would justify a contrary conclusion:.
We have, then, one group of shippers who condemnn the
existing scrvice, and another grovp which is satisfied with it. The
testimony of ncilther group necessarily contradicts that offered by
the other. We must conclude, therefore, that alfhough some éhippers
have roccived satisfactory service, there are others who have found
the service inadequate for their needs. The rocord affordS no clear
explanation for this situntion. In the light of this tcstimony,'it

js reoasopable to hold that the existing carriers have been unable to
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accord soue ¢f tholr patrons & transwortation service wihich is

adequate for thoir needs. Such, accordingly, will be our finding.

Effcet of Applicant's Oncrations Upon Stability of Present Service.

Protestants eontond that the estadlishment of anplicant's
proposed service would impair the economic stability of the coxisting

transportation facilitics. Applicant challenges this clainm, assorting

that it 1s not supported by the record. : ‘

Protestants submitted an estimate of the potential loss
of tcnmage, gross rovenues and net profits which they wouwld have
suffered during 2 rocont period if they had failed to sccure the
traffic which applicant helleves 1t would be able to transport if the
present application were approved; This.rests upon Witness Maloney's
estimate tat, in addition to its present traffilc, applicant scon
would davelop a volume of tonnage averaging 100;000 pounds daily, in
shipments of 20,000 pounds or under.

Protostants assert that their loss would have been sub-
stantial. Hbd'appllcant'diverted frem Highway, Merchahts and Pacific
Yotor the volume of tennage mentioned, thelr weighted average loss,
Quping 1943, would have been 35.52 ner cent of the less-truckeloacd
traffic which they cctually carricd, it is claimed. Highway alone;
it is said, would hove suffered a loss of $561,616.75 in gross revenuc,
and of $16,24¥1.59 in net profits, after meking due dllowance for
reduction in related oxpenses. According to this showing, its
~operating ratic would have incrcascd from 98,20 per cent to 99;7o}pcr
cont; with a corresponding reduction in the rate of profit.,

Applicant hos questicned the validity of these estimates.
The ot submitted by protostants relate only %o southbound shipménts,
of 18,000 poundds or less, neving from San Froncisco to San Josc. It
apat r8, however, that applicant's estimated tonnage of\loo;ooo

pewnds daily, included shipments of 20,000 pounds and under,

- 16 =
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transported in both directicns between San Francisco and San Jose;
Of this, Maloney testified, 80 per cent would move southbound; and
20 per cent, northbound. To delincate accurately the extent of the
traffic which night have been diverted, appllcant contends, protestants
should hve indicated the volume of movement, in both dircctions between
the points mentioned, of shipments weighing 20;000 pounds and under.
Eod this been done, it is clainmed, the tonnage movement used as a
stanagrd would hove been considerably larger, and the losses corre-
spondingly smaller, than those purportedly shown. We are disposed
e agreo with applicant's contentions. Because of the orronecous
and unfounded assumptions wnderlying protestants! éomputations they
carnot be accepted at face valuc€l5)'
The recordlindicates, mereover, that protestants' estimate
is inaccurate in still another respect. As a basis for their con-
clusions, protestants have assumod that the additional tomnage which
applicant expects to enjoy would have been diverted, in its totality;
fron the three carriers mentioned. This, however, wouwld not ncces-
sarily have occurred. Therc arc many pernitted carricrs in thié‘
territory with whon applicant would compete for business. And soveral
shivpers testificd that, if applicant were certificated, they would
divert to it the traffic now transuorted for theh py*the so-calléd
contract carriers. Thelr tcstimonyldiscloses that‘in the aggregate

this tonnage would be substantial in volumegls)

(15) It alsc appears that the allecatien of operating expenses to the
San Francisco=San Jose territory, involved in arriving at the
estimates mentioned, was based in part upon the cxercise of
Judpnent by the witness who presented the exhiblit. The uwnder-
lying cdetails wexe not disclosed.

(16) We find ourselves wncble to aceept the explanaticn, intimated by
the operating witness whon protestants called in this respect,
that becausc of contractual obligations subsisting between these
shippers and the permitted carricrs whom they empley, applicant.
could not expect to participate in the transportation of this
traffic. Our long expericnce in this phase of regulation has
revealed the lrresponsible attitude, regording these ties, which
cormonly has becen adopted by both contract-carriers and sﬁippers
alike. To assume the centrary would be unrealilstic. e

- 17 -
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If applicant were permitted to enter the field;‘protestants
nevertheless may reasonably expect to re?ain their present patrcﬁs.
Many of protestants' shipper-witnesses testificd, on cross exami.
nation, trat if the authority sought were granted, they ﬁoﬁld divert
none of their traffic to the apprlicant. A fow indicated they m1ght

d¢ so, but they definitely were in the ninority. Most of theﬁ, it

appears, would continue to usc the existing carriers.
On the whole, protestants' showing, in this respect, was

not convincing.

Principles Observed in Determining Existence of Public Convenience

and Necessity.

In their respective briefs, both the applicant and the
protestonts have discussed extensively the underlying principles
which, in their judgment, should control the Commlssion in determining
whether public convenience and necessity require'the issuvance of the
certificate sought by the applicant. As night wellibe expected,
beeause of their conflicting interests the parties i§ffer sharply in
the views which they have expressed. In general, apﬁiicant points
to reecont decisions which, it is claimed, indicate a:ﬂeparture from
the rigid rules which earlier were observed. Protestants, on the
other kand, invoke these very rules, contending-thﬁf the later
declsions are nct applicable in the light of the shdwing made.

This subject was thoroughly reviowed and carefully con-
sidered by the Comnmission in two recent declsions. One reflects the 
erystalization of our viecws, following an intensivé{investigétion
of the concditions provalling in the property highwaj'carrier in-
dustry in this state£l7) The other involved the certification of

(17) Re _Investigation into Operations of Property Carriers (Deecision
No. 2648 in Case NO. ﬁ§23, dated March 22, 1949) Cal, P,U.C.
587. This will be referred to hereafter as Decision No. 42648, -
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certnin carriers between the Los Angeles and the San Franclsco areas,
which provicusly had been operating as pernitted carriers(le)

In Decision No. 42648, we referred to the marked growth of
the permitted carricrs, which now dominmate the industry in this state.
This, we said, was rosponsive primarily M....to a public demand and
in nmost cases a public need for their ocrviccs.“l9) wapver, the
rapid turnover amomg such carriers, we stated, nilitates againct thc
developzent of o sound transportation systamgzo) Another factor cone
triduting to the demoralization of the industry was the uncertaln
status of the permitted carr:.ersg2 ) The rcmedy for this situation,
we emphasized, 4id not lie in the crecation of transportation roncpolies.
On the contrary, we stated that: "....The pattern'of‘transpcrtation

regulation hos beent regulated conpetition'.ng)

Sownd policy, we
dcclarcd, requires that those now operating, ostonsibly as contract

or radial caorricrs but in fact as highway common carriers, ".eelshould.
be subject to substantially the sare degroe ef regulation as the
certificated carriers.&23) Recognizing that, under past precedents,
such carriers had cxpericnced difficulty in obtaining,cértificates

tc operate as highway common carriers, wo annownced, as a formal
declaration of policy, that: "....The Commission should be liboral

in granting certificates of public convenience and ncccssity.ga.)

(18) Re Savarge Transnortation Co., et 2l (Decision No. 43003 in -
):§7 Ii.a%ion Tc. 2387

and consolidateld proccedings, dated

Junc ik, 1949 k8 Cal. P.U.C. 712. This will be referred to
hcrcaftcr as the Savage decision.

(19) 48 Cal. P.U.C., at page 594,

(20) Id., page 595.

(21) Id., pages 595, 596, 597.

(22) Id., page 597.

(23) Id., page 597.

(2%) Id., page 598.
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This general declaration of poliey was inplenmented by the

decislen in the Saware case, where certificates were lssued to a
numbexr of pernitted carriers authorizing them to operate as highway
common carriers. Euphasizing the wndesirability of a transportation
service suppliecd preponderantly by pernitted carriers, between the
important points involved, we said:

"Public convenience and necessity require that those

carricrs hauling the bulk of the tomnage should‘have public

utility obligaticns. As public utilities, they must have rates

on £ile; they are subject to stricter controls; and they must

serve the public without discrimination. Such requirements

tend'toward greater stability. Furthernmore, it is the opinion

of this Commission that, in the highway common carrier fileld,

corpetition is desirable to the exfent that it'does not impaib'

the econonmic stability of the transportotion industry.“zs)

There, as in the instant proceeding, the protcsting'carriers
contended that they nossessed the ability to perform all of the
service roquired by the public between the affected points; and
further, that to pernit the entrance of'new carrlers into the field
would seriously jecopardize their finmancial stability. In rejecting
these clalms, woe pointed out that:

"...The record would indicate that - [Drotestants] mave

raintained o sound financial position despite the fact

thet they have transported o saall proporticn of_tﬁe

avallable traffic over a considorable period. The

evidence submitted by protestants themselves indicates

satisfacfion on the part of the shippers they are now

serving. There is no reason to believe that any sube-

stantial diversion of such shiphers' traffic would

fcllow, shovld cexrtificates be issued to applicants;ﬁae)
(25) 48 Cal. P.U.C., at pages 719, 720,

(26) Id., page 721.
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Notwithstanding these objections, the applicants in those
proceedings were authorized to enter the field as highway common
carriers.

These pronouncements indicate the policy which should guide
us in giving effect to the statutory standard of "public convenience
and necessity" (Section 50-3/L, Public Utilities Act), governing us
in the issuance of operating authority such as that involved here.
They reflect our considered judgment. We shall now undertake to apply

this policy to the facts shown of record, in this proceeding.

Findings and Conclusions | e

Based upon the evidence we find and conclude as follows:

(1) Applicant Is qualified, financially and by experience,
to conduct the dperation which it seceks to establish. The service,

if inaugurated, would be well patronized by the shippers.

(2) The affected territory has undergone & marked develop-
ment, during recent yearé, both commercially and industriallj, and is
continuing to grow. The population of these communities has increased
substantiaily. For the proper functionigg of these business activitimg

an adequate transportation service is essential.

(3) A transportation service limited to peninsula points,
such as applicant proposes to establish, would be advantageous to the
shippers of that area. It could be tailored to suit thelr neoeds,
and would be untrammelled by service commitments elsewhere. However,
the existing carriecrs are capable of adapting thelr service to this

particular territory.
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‘(&) The service afforded by the existing cafriers has not
been adequate to meet the requirements of a substantial number of
shippers. It 1s true that these carriers posséss extensive facilities
and equipment. Their operations are well designed to accommodate the
shipping public. Many shippers expressed their approval of the
service supplied. Nevertheless, a substantial number of shippers
have convincingly ¢stablished the fallurce of these carriers to furnish
them an adoqﬁato service, Thelr testimony is entitled to credence; |
it was not contradicted by that given by the shippers whom protestants
produced. The record indicates that thése carriers are unable to
serve all of the shippers desiring to be accommodated; we cannot

believe that they are unwilling to provide such a service.

(5) A substantlial number of permitted carriers operate with-
in the peninsula territory, scrving the affected points, and competing
for the ﬁraffic with the rail lines and the certificated property
carricrs. Tho volume of the tonnage which they handlc{ collectively,

was not shown precisely; however, it appears to be substantial. In
view of the Commission's present policy regarding enforcement of the
statutes governing the operations of permitted carricrs, it is highly
probable that the activitics of these carriers soon may be curtailcdﬁi
materially. When this occurs, the traffic they now enjoy would flow
to the authorized common carricrs in the fiecld, both rail and truck.
Protestants assert that they alone are cntitled to all of this tonnagey
they object to sharing it with a newecomer. In the ébscnce of con- |
vincing evidence that deprivation of this traffic would impair-theii
ability to serve the territory, we arc unwilling to accede to thils.
contention. Clearly, it is not consistent with the Coﬁmission's:

recent rulings, mentioned above. Moreover, in view of the showing

indicating the inablility of the existing carricrs to serﬁé all of
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their present shippers adequately, there 1ls no assurance that they
could satisfactorily accommodate this additional traffic.

(6) Closely allied with the situation last discussed 1s the
disappearance, through the merger of their operations with those of
the existing carriers, of certain carriers who formerly had served
this territory. This may indicate a trend toward fewer carriers
operating within a given area. In view, however, of the growth and
development of the peninsula communities, we are not inclined to
curtail undul& the number of common carxiers available to the shippers.

Morcover, this would be inconsistent with the policy announced abovc,

(7) To sanction applicant's proposal, wc-bcliévo, would
not impair the ability of the ¢xisting common carriers to‘sérve this
territory. Their claims, in this respect, are not supported by the
record. Moreover, they rcasonably may expect to enjoy their fair
share of the traffic which the permitted carriers would be required

to forcgo, under the Commission's enforcement progranm.
The application, accordingly, will be granted.

Peninsula Motor Expross is hereby placed upon notice that
operative rights, as such,do not constitute a class of property
vhich may be capitalized or used as an clement of valﬁe in rate=~
fixing for any amount of ﬁoney in excess of that originally paid to
the Statc as the consideration for the grant of such rigﬁts. Aside
from their purcly permissive aspect, they extend to the holder a
full or partial monopoly of a ¢lass of business over a particular
route, This monopoly feature may be changed or destrbyed at any
time by the State, which is not in any respect lim;ted to the nunmber
rigpts which may be given, |




Application as above entitled having been filed, a

public hearing having been held thereon, the matter having been duly
submitted, the Commission veing fully advised and now finding thet |

public convenience and necesslity so require;

IT IS ORDERED:

(1) That a certificate of public convenience and
necessity be, and it heroby 1ls granted to Peninsula Motor Express,
s corporation, authorizing the establishment and operation of a
service as & highway common carrier (as defined by Section 2-3/&,
Public Utilities Act), for tho transportation of generalkcommbdities
between all points coverod by 1ts present certiflicate and San Jose

and points intermediate and adjacent theroto, as follows:

Between San Francisco, San Bruno, San Franclsco Airport
at Mills Field, Millbraec, Burlingame, San Mateo, Beresford, Belmont,
San Carlos, Redwood City, Athorton, Menlo Park, Palo Alto, Mountain
View, Moffett Field, Sunnyvale, Santa Clara, San Jose, Agnew,
Robertsville, Los Gatos, Sarantoga, Cémpbcll, Cupoertine, Permanente,
Los Altos, and all intermediate points (including unnomod points);
and between any two polints, poth of which are intermedlate to any
of the polints némed above; and also to or Irom any and all points
or places situated within one mile of the city limits of every

incorporated city served hereunder.




(2) That in providing service pursuant to the certificate

herein granted, applicant shall comply with and observe the follow-

ing service regulations:

(a)

within a period of not to exceed 30 days from the
offective date hereof, applicant shall file a
written acceptance of the certificate herein granted.

Within 60 days from the effective date hereof and on
not less than 5 days' notice to the Commission and

the public, applicant shall establish the service
herein authorized and comply with the provisions of
General Order No. 80 and Part IV of General Order

No. 93-A, by filing in triplicate and concurrently
making effective, appropriate tariffs and time tables,
provided said tariffs do not establish rates and charges
lower than those maintalined by existing Highway Common
Carriers.

Subject to the authority of this Commission to change
or modify them by further order, applicant shall
conduct operations pursuant to the certificate herein
granted over and along the following routes:

l. Over U. S, Highway No. 101l and over U. S. Highway.
No. 101-A, between San Francisco and San Jose, and over
any and all lateral roads or highways connecting sald
highways.

2. Over State Highway No. 9, between Sunnyvale and
Los Gatos, via Cupertino and Saratoga.

3. Over State Highway No. 17 and unnamed highways,
between San Jose and Los Gatos, via Campbell and
Robertsville.




LV Ap. 25438

%, Over unnumbered County Highway known as San Antonio
Road from its junction with U, S, Highway No. 101, and
over unnumbered County Highway kmown as Fremont Road,
between Los Altos and Santa Clara, and over any and all
lateral roads or highways connectlng U. S. Highway No,
101 and San Antonio Road or Fremont Road.

5. Over unnumbered County Highway lmown as Stephens
Creek Road, between Son Jose and Monta Vista, via
Cupertino; also over unnumbered County Highway between
Monta Vista and Permanente, and unnumbered County
Highway connecting Monta Vista with Fremont Road,

6, Over unnumbered County Highway lmown as Almaden
Road, between San Josc and Robertsville.

7. Over unnumbered County Highway betwcen Redwood City
and the Port of Redwood. .

8. Over unnumbered County Highways between Agnew and
‘San Jose, and Agnew cnd Sunnyvale,

The effective date of this order shall be twenty (20) days
after the date hereof. " |

» 1950.

Dated at M{@, Califorrda, this A28,
day of (( 2“ Z%




