Decision No. 44701
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Commission investigation intce p

the operations and practices of Case No. 5166
DANIEL H. SOUZA, doing business

as THE CITY DRAYAGE COMPANY.

OPINION AND ORDER DENWYING REHEARING
AND EXTENDING BEFECTIVE D&TE

Daniel H, Scuza, doing business ac The City Drayage Company, has
petitioned for rehearing in respect to Decislon No. 44346, The Com-
mission has considerved each of the allegations in the petition and
is of the opinion that no good cause has been shown for the granting
of a rehearing. However, the Commission recegnizes that the decision
is somewhat cryptic and, therefore, takes occaslon here to spell out

in more detall the underlying reasoning.

In Pacific Southwest Rallroad Associlation, ef al. v. Stapel, et

al. (1950), 49 Cal. P.U.C. 407, the preblem of determining the status
of a carrier was examined in the light ¢f the statutory distinction
between a highway common carrier, where the termini are "fixed" or
the routes are "regular," or both, and a radial highway common carri- -
er, where the reverse 1s true. After referring to the language in
Public Utilitles Act Section 2-3/4(b), which defines "between fixed
terminl or over & regular route" to mean "the éermini or route he-
tween or over which any highway common carrier usually or ordinarily
operates,” ‘we sald (49 Cal. P.U.C. 412, 413):
"The phrase 'usually or orxdinarily' as used in

the language of “he statute quoted abeve /Public

Utilities Act, Sec. 2-3/4/ does not admit of any

precise content aad is difficult to apply to a

situaction like that Involved here where there are

numerous ternini, each one hreing served with a
different degree of frequency from that of the




others.

"We believe that, in such cases, to consider
the carrier's operations in segments, wlth each
pair of termini representing a distinct segment,
leads to impractical and arbitrary results, and
that a more reasonable approach is to consider
the operations as & whole.

"rn administering the present statute, however,
we believe we are Justified in holding that
where, as here, the evidence shows operatlions by
a common carrier on a cally basis between any two
or more points, or over any definable route, be-
ing conducted on such a scale, or In such a man-
ner, as to exhibit a vermancnt or indefinitely
continuing nature, such points are 'fixed termini!
within the meaning of the statute. And where the
carrier serves other points, or traverses other -
routes, as a common carrier, making use of the
same persomnnel, equipment and facilities for all

his oﬁerabions, then the en%ire service {S uﬁi&W~

ful 1n the absence of a certificate of publlc con-
venilence and necessity.”

The record 1n the instant procecding revealed & holding out to

serve the pudblic or a limited pertion thereof, despite the existence
of contracts. (See the discussion in Pacific Southwest Railroad

Association, et al. v. Nielsen (1949), 49 Cal. P.U.C. 216.) The
record further revealed an operation of a permanent or indefinltely
continuing nature, with service dally between some points and ser-

vice less than daily between others. The entire operatlion was con-

ducted as a single integrated business unit with the use of the

same personnel, equipment and facilities for all portions thereof.
Under such circumstances, the conclusion was Justifiled, upon the
reasoning of the Stapel decision, that Souza's entire operation con-
stituted highway common carriage. Accordingly, i1t would have been
improper to find highway common carrilage only as to particular pailrs
of points or particular routes, or to indicate that a particuiar num-
ber of persons could be served as to each pailr of points or over each

route without subjecting Souza'to highway common carrlage status.




While we are denying petitioner's request for rehearing, we
recognize that substantilal legal questions are invelved. Because of
this fact and the statement in the petition that Supreme Court re-
view will be sought in the event of 2 denlal of the petition, it
seems appropriate to grant petitionmer's request that the effective
date of the order be stayed pending the outcome of such petition for
review.

The Commlisslon having considered the several allegations in the
petition for rehearing herein and being of the opinion that no good

cause has been shown for the granting of a rehearing, IT IS ORDERED

that sald petition be and it i1z hereby denled.

IT IS FURTHER ORDERED that the effective date of Decision
No. 44346 shall be extended to and until September 25, 1950, If,
however, petitioner shall have, within the time prescribed by law,
petitioned for writ of review in the Supreme Court of Canto;'ni.a.,
IT IS HEREBY FURTHER ORDERED that the effective date of said decision
shall be further extended during the pendency of the proceeding un-

less hereafter ordered otherwilse.

Dated this 22nd day of August, 1950, at San Francisco, Cali-
formila.




