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QRICIRAL

Docision No. 44708

BIAORE THE PUBLIC UTILITISS COMMISSION OF THE STATES OF CALIFORNIA

In the latter of the application of o
San Gabriel Valley ‘/ater Company for

a cortificate of public convenilence Application No. 30617
and necessity In toerritory adjacent

to its Whlttler District.

San Gadbrliel Valley‘Water Company
Complainant
VS.
whittier Water Company Case lio. 5211“
and |

Samuel I. Derg, doing business as
Rivera Water System

Defendants

In the Latter of the application of

Saxmel I. Berg, doing dusiness as Application No. 31160
Rivera Vater System, for a certificate As Amended.

of vublic convenlence and necessity. .

Farles & McDowell by licIntyre Farles, R, H. Nlcholson
and Idgar Skelton, for San Cabriel Valley Water Company, -as appli-
cont™in Apvlication No. 30617, complalnant in Case No. 5211, and
protestant in Application No. 31160. Gordon and napp by
Tugh Gordon for Samuel I. Derg, doing business as Rivera ‘Vater
Syster, protestant in Application No. 30017, defendant in Case
No. 5211 and applicant in Application No. 31160, and also for
Jalttier Water Company, defendant in Case No. 5211. IXenneth
K. Lright for Pilco County Water District of Los Angeles County,
protestant in Applications Nos. ‘30617 and 31160.
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QPINIODN

The Commission in Lts Decision No. L3857, issued
February 21, 1950, in Application No,., 30617, granted San Gabriel
Valley Water Company, a certificate of public convenlence and
necessity to construct and operate a public utility water systen
within a defined territory. Tho certificated area is generally
located north of the Santa Fe tracks and between the San Gabriel
River and the Rio Hondo Chammnel. Within 10 days before the
effoctive date of the order, Samuel I. Berg, doing dusiness as
‘Rivera Water System and supplying domestic water as a public
utility in and around the anincorporated town of Rivers,
petitioned the Commisslon for rehearing In respect to sald
Decision No. 43857, on the alleged grounds that the territory
granted the San Gabrilel Valley Vater Company embraced his
public utility service area; that sald petifioner was not‘served
with a copy of the application, nor notified of the hearing of
the matter and, therefore, had been unable to appear and present
evidence of the scope of hils public utility water operqtions; and
that potitioner was presently operating water facilltles and
corving customers, and was ready and willing to serve additional
nortions of the territory loceted between the San Gabriel River
and the Rio Hondo Channel that adjoinsythe area he presently
serves, dbut lying within the area certificated to San Gabriel

Valley Vater Company.

The Commission, after considering lir. Berg's pétition,

ssued its Decision No. L4103, on April 25, 1950, denying &
rehearing with respect to Declsion No. 13857, dut reopened‘
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Application No. 30617 for the purpose of detormining whether the
certificate granted to San Gabriel Valley ater Company by said
Decision No. 43857 should bo modified or amended in order to
avold any conflict betwoen the authorlity granted by sald de-
cision to San Gabriel Valloy Water Company and any operating
rights of petitioner.

On March 2L, 1950, Somuel I. Berg filed Application
Yo. 31160, which was amended on June 9, 1950, to include addi-
tional territory Iin the area granted San Gabriel Valley Water
Company. The application asked for a certificate to serve
territory adjolning the area presently served by him north of
the Santa Fe Railroad and located within the area certificated
to San Gabriel Valley Water Company in said Decision No. L3857,
together with a territory located east of the San Gabriel River
and south of the Santa Fe Rallroad and extending southerly to
Tirestone Boulevard.

Before these service aroca matters could be heard,
San Gabriel Valley Water Coxpany Llled a complalnt, Case No.
5211, alleging that the certificate granted it in Decision
No. 43857 included Tracts Nos. 16320 and i6366, and that Rivera
Water System has voen transferred to and is belng operated by
vhittler Water Company or 1ts agent, Garnler Construction
Company, snd that Whittier Water Company or Garnier Construc-
tion Company, or thelr agents, have contracted to install and
are now install;ng malins in the two tracts covered by the
cortificate. The Commission 1ls asiked for an immediate restrain-

Ing order against Whittler Viater Company and Samuel I. Berg,
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doing business as Rivera Watexr System, or thelr agent, Garnler
Construction Company, or any other agent or employee, from
installing pipe lines or faciiities or from distributing water
in any territory in the aresa covered by the San Gabriel Valley
Water Company cértificate, and directing the defendants to
roemove immedliately all malns or serviceani?stalled therein.

On June 23, 1950, the Commissidn 1ssued 1ts Decision
No. L3S, as subsequently amendod by Decizlon No. LLL3S on
June 26, 1950, directing Samuel I, Berg and Whittler Water
Company, and each of them diroctly or through agents,
affiliates, or employeos, ?o“coase and desist and to refrain
from extending water mains or facilitié% to, or from furnish-
ing new water sorvice in, Tract No. 16350 and Tract No. 16366,

Public hearings were held on June 27 and 28, 1950,
in the above-entitled matters before IExamlner Rowe ln Los
Angeles. Stipulations were entered Into between the Interested
parties providing for the progentation of evidence and for a
separate decision on the issues involved Iin cormection with
the service ares dispute between the Rivera Water System and
San Gabriel Valley Water Company.

Counsel for Pico County Water Distrlict withdrew from
the instant proceeding, as the District was not concerned with
t1is territory souta of 1¥s borcers.

The record shows that a certiriqute of public con-

venience and necessity was granted By the Commission in 1ts
1

Decislon Wo. 21988 , issued Jamuary 7, 1930, in Application

{17 Tris proceecding made a part of record by reference. .

ly-
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No. 1603, to iMeichaol Reicheal, o prodecessor in interest or.
lr. Derg. At that time tho tovm of Tiivera was a very swmall
community and the system was supplyinz 82 consumers. No
definlte boundaries were established for the certificated
territory, dbut authorlty was granted to opersto a public utility
water cyster in the town of Rivera, Los Angeles County. The

map of the system filed in connectlon with the certificate

proceeding shows a 2-inch pipe line extending northerly along

Topeka Street under the Santa To Rallroed tracks, and water was

aprarently delivered to consumors, residing in that territory.
The town was subdivided in 1887 snd the map indicates that s
nortion ol the towm located north of the Santa fe tracks and

on hoth sides of poeka Street was a part of the original
townsite. The woter system serving the townsite was installed
In 1921. During the years of 19L8 and 19L9, the service north
of the tracks was extended by ilr. Berg at nls own cost from
Topelza Street tq_ggavell Streoet, which is located 300 feot west
of 1t. A 3-inch pipe line 340 feet long in Rex Road connects
the 2-Inch line on Topeka to a 3-inch line on_gyavoll. There
are approximately 1,300 feot of 13- and 3-inch pipe line on
Cravell which serves 25 consumers. There are 800 ‘fect of 2-inch
pipe line on Topela Street.which.presently serves 10 c¢consumers,,
two belng located on the east side of the street and a third
being located on property fronting on the Rivera-~Los Nietos
Road, Tals was the extont of the servico furnished on epproxi-

nately June 1, 1950.




ANe 30637-31160-C. 521) - MP

The company's annual report Liled with the Cormission,
as of December 31, 15L9, showed Lixod capital installed as
31,560, operating revenues and operating expenses as $l.,288
and 03,011, respeciively, resulting in a net rovenus of ,1,277
for the year. Thare wore 170 consumers, mostly south of the
Santa Fe tracks, belng served at the end of the year, all at
metered ratec.

On or about June 1, 193¢, Mr. Berg delegatod the
operation of the water system to Garnier Censtruction Company,
a corporation. This company reads the meters, does tne bllling,
keeps the books, makes all repairs, and installs 2ll necessary
operating and fixed capital facilities. This company performs
2 similar service for otier small water utilities located in |

the same general territory. Mr. Camille Garniler, a partner

and manager of thic company, is the president of Whlttler
Vater Company, whlch, by Declsion Wo. 43857, d:uted February 21,
1950, was. pormanently enjoined fLrom extonding its water system
into, and from serving water in, the territory now being con-
sicdered. Garnler Conctructlon Company was likewlse restrained
by Decision Wo. L3375, dated Octover 11, 1949, which was made
permanent by sald Decision No. L3857.

On or about May 31, 1950, Mr, Berg reco;ved'a request
to oxtond water sorvice into Tract No. 15366. This tract 15
generally bounded on the west by Topels Road, on the south by
the Santa Fe Rallroad, bn the east by Passons Boulevard, and

on the north by Rex Road. The tract has an ‘area of approxi-

mately LS acres and has been subdivided into 227'16ts. The
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threo consurers served east ol Topeka Street are located outside the

a—

bounderlies of the tract. Onl{wpne of the properties presently
served is 8 part of the subdivision. The extenslion was made
inte the tract without Commission authorify on the theory of
statutory right, as 1t adjoined the area Presently served. An
agreement with Halper Construction Corporation, the subdivider
of the tract, uncer Mr. 3ecrg's oxtenslon rule, was entered into
on June 3, 1950, end provided for the installation of a dis-
tribution system througnout the subdivision. The contract was
negotiated for Mr. Berg by Garnler Constructlon Company. The
sum of $20,8L9 was advanced by the subdivider to cover the
cost of the Installatlion, and the necessary pipe was obtained
for the projedt end some of the comnecting mains had beon
installed, but only 100 feet of »ipe was lald within the tract

when consiruction was stopped because of the coase and-desist

order issued by the Cormission. A O6-inch pipe line approximately

1,200 feet long had previously been installed northerly along

Passons Boulevard to Rex Road for the purpose of serving rive
roslidents on Rex Road with water for domestic purpeses, as their
~wall supply had either faliled entirely or was about to fail.
This main can be used to supply water to Tract No. 16366, ss

it is locatod along the tract!s eastern Loundary. No water has
bogn delivered to any of these reosidents because of the bom—
mission's order. This line crosses the Santa Fe Railroad

cracks and is connected to newly acquired or to be acauired
wells located south of the railroad tracks on the property. of

ir. Berg.
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ir. Dorgz tectifled that he was ready and willing to
extend water facilitles into any subdivided land located within
the territory he requested to be certificated. He partiéularly
mentioned Tract No. 15320 which is located north of the exist-
ing service area, and of Tract No, 16386. Mo request by the
owner has been made to serve this latter tract, and no pipes
have been laid in 1t, Ir. Sorg stated that at present he .had
three wells supplying the Rivera section, and that sufficient
water was avallable to supply the territory he requested to be
cortificated In this section.

During liarch, 1950, lr. Berg caused a corporation to
Yo formed, named Rivera Wator Tyatem,to which ho proposes to
transfer all his existing water properties. He is now president
of the corporation, his wife, Lilsa Berg, is secretary;
treasurer, and L. J. Decleston, a former owner of the system,
is vice prosident. In order to finance the expanded opera-
tions of the system, lr. Berg entered into an agreement with a
group of five persons to purchase the corporation stock. Some
of these persons own stock iIn the Whittier '/ater éompany, ale
though the largest amounts are to be advanced by those not
interested In that corporation. These parties have offered to
advance 1,85,000 to the new company and hake'stock in exchange.
The sum of 170,000 has “een advanced to iir. Berg to retire
existing iﬁdebtedness, which Includes cost of acqgisition of
new wells, pumping plants, new pipe lines, and other construc-
tlon, and payment of EZerg's indebtedness to L. J. Secleston,

from whom Berg acquired the system. The remaining 515,000
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belng advanced to the company will be use@_as working capital. All
of the stock in the company will he exchaﬁged Zor the funds advanced.

Mr. Berg testified that he has given a note to run for
less than a year for this sum of $70,000. This note will be ex-
changed for g like face amount of the new coanpany stock when and if
the Commission approves the acquisition of the utzlity by the
¢orporation. Mr. Berg and other witnesses for the new organization
stated that the new company would not he merged with Whittier Water
Company, but that it would be operated as an independent corporation.

Officials of San Gabriel Valley Water Company testified
that they had no xnowledge of the Riyera,water System serving any
consumers north of the Santa Fe tracks, angé under'the ¢lrcumstances
agreed that the area actually being supplied by Rivera Water System
should Dbe ?xcluded from the San Gabriel territory granted by the
Commissmon. The territory referred to is specifically delineated
on the map-attached to the order herein made. Howevcr, San Gabriel
obaects »o -any further expansion by the Rivera Water System into
San Gabriel's certificated territory. P

Witnesses for San Gabricl Vallcy Water Company testified
that tﬁe owners of Tract No. 16366 had* ‘requeste :d their company to
notifg the Real Estate Commission that it would schu the tract and
to moke a bid for installing pipe lineg in the °ubdivision. The
otimatcd cost of the system had been prcpared and totaled $19,268,
and this information, together with ‘orm of contract covering the
1nstallatlon, was meiled to the tract owners on May 17, 1950. How-

ever, 1t developed- tha% 2 contract was yntcred into between the
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subdivider and Rivera Water System providing for piping the

tract at an estimated cost of ,20,849, or some $1,580 in excess

of the San Gabriel bid.

A portlon of Tract 10320 has already been subdivided
as Tract No. 15627 and 13 now Vveling served by San Gabdriel
Company. Maps filed as exhibits show that existing San Gabriel

Valley Water Company pipe lines were installed in Tract 15702
which 1s within approximately 800 feot of Rex Road, the north

boundary line of Tract No. 16366. A contract has been entered
into for piping Tract No. 1656L which is opposite the north
portion of Tract No. 16366, and construction is being withheld
rending completion of installation of sewer lines in the tract.
vhen Tract No. 1656l is piped, the San Gabriel Coﬁpany will be
able to sorve five residonts on Rex Road badly in need of
wator because their wells have falled. Witnessos for San
Gabriel testified that it was ready and willing to serve the
territory ollocated to i1t by the Commission's decision in the
cortiriqated matter, and that it has an adequate water supply -
and cdistridbution mains of sufficient capacity to provide the
service. Vitness for the proporty owners on Rex Road stated
they desired service from any source available., They had
appliod to the San Gabriel Company about a yvear ago snd before
the certificate was lssued, but were informed that %its pipe
lines were then too distant to extend the service economically.
As the Rivera Company mains are now located in front of their
premises, they feel that quicker service can be supplied by
that conmpany.
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The rocord is clear that there 1s a great deal of
activity in the Rivera section in developing new subdivisions
which are largely an extension of the development of the terri-
tory south of the town of Pico. This expansion in building is
the result of the continued demand for new housing and of the
accessibility of this area to Los Angeles through existing
and pro jectod highways.

The Commlission, in dealing with applications by water
cormpanics to serve as public utilities, seeks as far as prac¢-
ticable to leep oach utility operating in a defined territory

that permits reasonable growth and expansion of service. Where

authority 1s sought within overlapping territory, thé Com~

mission weighs various factors such as public interest,
location of present service arcas and lines, areas into which
the rospective companles may loglcally be expected to expand,
the abllity of applicants to se»ve, the matter of rates, and
the desiradility of keeplng the respective systems as inte-
grated as possibvle.

In view of the assertion by lir, Berg that he was not
advised of the application of San Gabriel Valley Vater Company,
No. 30617, the Commission has roopened that proceeding to
ascortaln whether Decision No. L3857 should bo modified so
ac to determine within the overlapping territory sought by
these two weter utilities which should receive authority to
serve the consumers therein. For this purpose the rights of
both applicants will be considered as if no certificate had

been granted to San Gabriel Valley Water Company in this area.
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By the same reasoning the rights of that company will
not be considered prejudiced in favor of ilr. Berg by the fact
tﬁat Xr. Berg, who by that time was aware of the certificate
granted the San Gabriel Company, sogght,‘under color of the
provislons of Section 50 (a) of the Public Utilities Act, to

Invade the territory awarded to 1t. By no reasonable construc-

tion of sald Section 50 (a) may it be said that the Legislature

intended to ermader nullilfy the authority given the Commission
in this very section to deotormine the territory to be served
by utilities by also authorizing a competing utility to enter
the certiflcated area of another company and race for the right
to serve new customers thoroin. Whlle the proceeding has been
ordered reopened, the certificate granted the San Gabriel
Company has remained effective. Thereofore, llr. Berg, in laying
new -service pipes and mains into that certificatod area, has
acted without right and at his peoril.

It i3 true that Mr. Berg, before the certificate of
convenience and necessity was granted to the San Gabriel Company,
had for a long time maintained a water service to some customers
north of the Santa Fe tracks. However, these services are
inacequate for the purpose, and any extensions could only be
made by laylng new and adequate pipes, replacing the old, or
rerhaps by merely bypassing them. The pipes which crossed the
tracks were so inadoquate that it would be unfeasible to make
any extensions from them. From an ongineering standpoint those
existing lines formed no basis for a physical extension. This

is demonstrated by the fact that Hr. Berg, as well as his agent,
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Garnier Construction Company, in seeking to extend service into
the area north of the tracks have laid, and proposed to lay new
and much larger and more adequate facilities. IMr. Berg, acting
through the agency of Mr. Garnier's firm of Garnier Construction
Company, must be charged with full knowledge of the certificated
rights of San Gabriel Valley Water Company in this.territory.

Mr. Berg's précticai transfer of .control of his water system to
lir. Garnier, who is closely connected with Whittier Water Company,
cannot be disregarded by the Commission. The fact that a contract
for this construction was negotiated with the subdividers of Tract
No. 16366, whe were financially connected with Mr. Garnier and
Wnittier Water Company, can amount to no Justification to Mr. Berg.
Leying pipes in this area, known to be certificated to another
utility, was not an extension contemplated by Section 50({a) of the
Public Utilities Act.

The Interim Order in the Commission's Decision No. LLL35 in
Case No. 5211 will, therefore, be made perrmanent except that the
temporary service now being furnished to the contractor of the sub-
cividers in Tract No. 16366 may be continued until San Gobriel
Company can install facilities to provide the service. If reasonable
terms cannot be made for acquiring the facilities installed by Rivera
#ater System, sald facilities shall be removed.

Application No. 31160, as amended, alleges that the presently
certificated area of Rivera Water System lies between the tracks of
the Santa Fe and the Pacific Electric Railway Companies, and between
the Rio Hondo and San Gabriel Rivers. The area certificated was
originally defined as the town of Rivera. There was some evidence
that the townsite may have extended for a short distance north of

sald tracks of the Santa Fe Company.
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The order now made in these proceedings will determine only
the extent tc which Rivera Water System may now lawfully supply
water within areas which have heretofore been included in the certi-
ficate granted to San Gabriel Valley Water Company. The San Gabriel
Valley Water Company has agreed that the Rivera Water System has
actually been serving that area lying north of the Sansa Fe tracks
along Topeka Street and Cravell Street which is delineated upon the
rap attached to the order made herein as Appendix 4, and San Gabriel
Valley Water Company is willing that the certificate granted it in
Decision No. 43857 now be amended by excluding therefrom that parti-
cular area. |

Application No. 31160 of Rivera Water System, as amended,
will be denied as to all areas north of the Santa Fe tracks between
the San Gabriel River and the Rio Hondo Channel, with the exception
that Rivera Water System may continue to supply water within that
area delineated on the map attached to the order as Appendix A.

Saic Application No. 31160, as it applies to other territory, will
Ye disposed of by subsequent order of the Commission upon the comple-

tion of hearings on said application and related matters.
SRDER

Public hearings having been held in the above entitled
3roceeq1ngs, the matters having been duly submitted, the Commission
Seing fully advised in the premises and having found the facts to be
as set forth in the opinion hereinabove, hereby declares and orders
as follows:

I
IT IS HEZREBY ORDERED AND DECLARED
l.. That the Commission's Decision No. 43857, issued
February 21, 1950, granting San Gabriel Valley Water

Company a certificate of public convenience and necessity,

-l
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shall be modified to exclude Srom the boundarics so
certificated the arca being served by Samuel I. Berg,
doing business as Rivera Water System, said area

being delineated in Appendix A of this order, which
appendix is hercby made 2 part of this order by
'feferuncc.

2. That in so far as Application No. 31160 applies

to the territory covered by the certificate harctofore

granted San Gebriel Valley Water Company by Docision

No. 43857, as said decision is amended by ordering

paragraph 1 above, said Application No. 31160 be and
it hereby is denied.
II
It is ordcrcd that the restraining order contained in

Decision No. L44L35, issued June 23, 1950, as amended by Deeision
No.L4l36, issucd June 26, 1950, ordering Samuel I. Berg. and
Whivttier Water Company, a corporation, and cach of them, directly
or through agents, affiliates,cor cmployees, immediately to cease
and desist from extending water service inte Tract No. 16366 and
Tract Ne. 16320, be, and it hereby is made permancnt, provided,
however, that Samucl I. Berg may continuce scrving water in said
Tract No. 16366 on a temporary basis to the contractor construct-
ing houses for the subdivider of said tract until such time as
San Gabricl Valley Water Company can cither acquire said facilities

now installed or install its own facilities to serve said tract.
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The 3ecretary is directed to cause certified copies of
this order to be served upon the parties to these proceedings.

The effective date of this order shall be twenty (20)

days after the date hereof.
Dated at San Francisco, California, this 5222 224{ day

of QM%M{; , 1950. .
.!'.’/"
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