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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CAiIFORNIA

In the Matter of the Application of

M. J. KING, INC., a corporation,

For Certificate of Public Convenience
and Necessity, to furnish water service
in the Redwood Manor Subdivision, San
Mateo County

Application No. 30982

In the Matter of the Application of
CLYDD HENRY, doing business under the
firm name and style of FRIENDLY ACRES
WATER COVPANY, for a certificate of
public convenience and necessity to
furnish water service in "REDWOOD MANORY
subdivision, San Mateo County

Application No. 31238
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Cosgrove, Molinari & Tinney, by

Floyd J. Cosgrove, for M. J. King, In¢.,
applicant in Application No. 30982, and
provestant in Application No. 31.238;
winsvon A, langlois, for Clyde Henry,

dolng business as Friendly Acres Water
Company, applicant in Application No. 31238,
and protestant in Application No. 30982;
Cushbert B. Currie, City Attorney, by

Frank L. Hannig, for City of Redwood Cisy,
wnterested party in both applications.

CPINION

In these proceedings the applicants, M. J. King, Inc.,

a corporation, and Clyde Yenry, an individual doing business under
3

the srade name of Friendly Acres Water Company,“éeverally request

authority to furnish a domestic water service within the area known

;/ For brevivy, applicant M. J. King, Inc. hercinafter will be
designaved as King; and applicant Clyde Henry, doing business
as Friendly Acrcs Water Company, will be rcferred to as Henxry.
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as Redwood Manor Subdivision, Traet No. 553, situated near Redwood
City in San Mateo County. King seeks a certificate of public
convenience and necessity, under Section 50(a), Public Utilities
Act. Henry, who provides a domestic water service inm a tract
adjoining Redwood Manor under a certificate previously issued,
SeeKs an order permitting him to supply such a service within
Redwood Manor, or, if necessary, granting a certificate authorizing
the performance of this service.

A public heéring was held before Examiner Austin av
Redwood City on May 3, 1950, when both proceedings were submitted.
These applications were consolidated for heariﬁg and decision.
Accordingly, a single decision will be rendered, covering voth

TTers.

In support of its proposal, Xing called its vice president,
B. I. Lusk. EHenry testified in his own behalf. Certain consumers
residing in Redwood Manor alszo were produced as witnesses.

Redwood lManor lies south of and adjacent to Redwood Civy.
Upon this tract are located some 210 dwellings; only 15 vacant
iots remain, upon which it is contemplated that commercial struc-
tures woulc be built. Immediately east of Redwood Manor lies
Friendly Acres, a larger tract. Both areas are currently served

oy Henry. Under a certificate of public conveniesnce and necéssity

orevicusly issued by the Commission, Yenry has served Friendly Ac¢rcs
2

for several years, Pursuant to arrangenents originally consummated

with King,'Henry also serves Redwood Manor. These will be desceribed

2/ By Decision No. 29506, rendered February 1, 1937, in Application
No. 20800, a certificate of public convenience and necessity was
issued to Clyde Henry, doing business under the fictitious nane
of Friendly Acres Water Company, authorizing the operation of a
domestic water service within the tract known as Friendly Acres.
This was Ldentified as a subdivision lying along the Payshore
Highway adjacent to Redwood City in San Mateo County, which has
been developed for suburban homes. :

-l
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resently. Henry claims the right to serve this traet under the
certificate covering his operatibns in Friéndly Acres. The terri-
tory lying north and west of Redwood Manor is served by California
Waver Service Company.

Since 1ts incorporation in June, 1941, Xing has been
engaged in business as a general contractor. Primarily this
involves the development of real estate subdivisions which, in turn,
entails the installation of water systems. Since 1947, King has
operated a domestic water supply system in Sacramento County, known
as vhe Del Paso Water Company, Serving some 700 consumers. In so
doing, it was stated, this applicant has become familiar with the
operation of water utilities. The record imdicates that it is

financially qualified to carry on the proposed operation.

2/ Xing's assets and liabilities werc reported as follows:

As of As of
June 30, 1949 Dec.” 3L, 1949
Assets

Current Assets $ 403,022.55 $ 662,386.81

Other Assets 387 739.88 358, 060 65
Property Plant and Equipment

Cost (\ct Book Value less
Reserve for Depreociation) 55,809.65 56,529.70
Prepaid Expenses 1,178.21 2,74L3.80

Organization Expenses 202.7%' "203.79
4ly94.05 2V17,9%k.

Liapilities _
Current Liabilitics 314,815.69 594,020.96

Other Liabilities 3L9,4L3.17 308,182.25
Deferred Sales 11,100.00 -

Capital Stock and Surplus .
Capital Stock 100,000.00 100,000.00

Farned Surplus 72 .22 77,721 .54
- 3@7,8?&.63 1,079,524, 75

Income and Expenses were reported as follows:

Year Endin Six Months
June 30, 1949 Ending Dec.31,19L%

Income $ 163,316.53 $  59,390.40
Expenscs 143,567.62 54, 264, 08.
Net Profit before Federal

Income Tax 19,748.91 5,126.32
Net Profit 15,306.67

Sirce June 30, 1949, Lusk testified, K;ng's financial cond tion
has improved.

-3
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Henry has had wide experience in the operation of domestic
water supply systems. For some years he has provided such a service
at Brisdane, irmediately south of San Francisco; at West Sacranmento:
at Friendly Acres Subdivision; and at Klamath, in Del Norte County.
Formerly he operated a water System at Visitacion, which he sold
some 10 years ago. He also was engaged in the distribution of elec-
tric power at Point Arena and Klamath, but he recently disposed of
these operations. Under the name of Henry Enterprises, he carries.
on .a business at San Francisco, dealing in motors, both electric and
diesel. The evidence discloses that Henry is financiélly qualified
vo conduct the proposed operation at Redwood Manor, if he were
authorized to do so?

King and Henry entered into a written agreement, dated
Scprember 20, 1946, relating to the construction and operation of the

- water supply system in Redwood Manor. By the terms of this contract,

King agrced to construct the system, subject to Henry's right of

inspection as the work progressed; and Henry agreed to purchase it

L/ A summary statement of property accounts was submitted by Henry
covering his various public utility enterprises, and excluding
the machinery business. This reveals the following figures, as
of December 31, 1949: _ :

Friendly Acres.
Total water Comvany

Asset Aécounts $ 273,159.68 $ 9&,159;77
Accumulated Depreciation 66,970.25 8,327.26

Net Book Values 206,189.43 85.,832.51

In addition, Henry's investmeat in the machinery business is
substantial.
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from King at the stipulated price of $23,625, payadble in install-
ments, c¢oncurrently with the installation of units of service.
Title to the system would not pass to Henry until the purchase
price, or any judgment recovered therefor, had been fully paid.
Remedies were provided, of which King might avail itself in the
cvent of Henry's default. Henry agreed to construct his own
connecting facilities to the system and maintain them at his
expense; ne also was obligated, at his expense, to maintain the
system in good condition and repair. Henry undertook to provide
this subdivision with an adeguate water service. The contract was
subject to modification by the Commission.

In accordance with the agreement, King, through a sub-
contractor designated in the contract, installed tﬁc pipes and
mains comprising the water supply system in this subdivision.
Construction was begun between July and September, 1946. The
cost thus incurred was borne by King; the amount so0 cxpended was
not shown. The record does not indicate whether a franchise was
secured from the local authorities authorizing the laying of pipes
within this tract. However, a map of thg subdivision, duly certi-

ied by the proper county authorities, was filed with the County

Recorder bvefore the work was undertaken. Upon completion of

construction of the system, Henry assumed the burden of its

operation. BEver since, he continuously has provided a water

service within the tract.

5/ Under this agreement, the purchase price was payable in install-
ments of $105 for cach unit of service within the subdivision,
whenever such unit would be placed in use, until the total sum
of #23,625 had been fully paid. Each installment became due
within 90 days after the installation of service for that unict.
Upon the expiration of five years from the date of the agreement,
no further payment would be required, provided that the purchaser
had fully performed his obligations under the agreement, and
that more than half of the specified purchasce price had been |
paid.

-5




A-30982 DE .
A-3123¢

In the performance of this agreement, discord arose
between the parties. Henry, so Lusk testified, defaulted in the
payment of installments of the purchase price, as they became due.
At timgs, it was said, he offered small sums which Lusk refuscd to
accept. They also differed concerning the acquisition of some
1,70C feet of 6-inch main, situated on Spring Street between Fifth
and Ninth Avenues, which belonged to the municipality of Redwood
City. This main, so Lusk testified, was an essential part of any
water system cesigned to serve Redwood !anor adequately; if it were
not available, a new line would have been necessary. The City
declined to transfer the line to Xing, since the latter held no
certificate authorizing the operation of a public utility water

System. Henry aot only refused to purchase this line, Lusk

tegtified, but he would not even negotiate with the City to acquire

it. King, therefore, leased the line from the City, depositing the
sum of $1,000 for that purpose, and pexrmitted Henry to use it as
part of his distridution system. Henry testified that the water
supply system had been improperly installed; as & fesult, he had

been obliged to make many repairs.

On one occasion, Lusk testificd, Henry tendered a check for
some $300 in payment of an obligation, then amounting to
about %4,500; later he proffered a check for 51,200. Both
of these offers were refused.

It appears from Lusk's testimony that Henry considered
himself obligated, under the agreement, to purchase and
operate only the system whick King had installed, through
its subcontractor. Since this did not include the line
owned by Redwood City, mentioned above, Henry refused to
take steps to acquire or lease it. :
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These disputes culminated in an action which was brouggt

by Xing against Henry, in the Superior Court of San Mateo County.
On September 19, 1949, a judgment was rendered in this action under
which it was determined that Xing was entitled to recover from
Henry the sum of $22,050 and costs, to be paid into court, for
izmediate payment to King, within 30 days after entry of the judg-
ment. In default of such payment within the 20-day period speci-
fied, it was decreecd that King should e deemed the owner and
entitled to the possession of the real and personal property
comprising the water system in Redwood Manor; Henry was debarred
from claiming any interest therein; and King was entitled to
restitution thereof. Morecover, Kenry's rights under the agreement,
described above, were terminased. The Judgment was eantered
September 22, 1949. The record shows that it has becoﬁe final.
Pursuant to this judgmeni, Ling must be regarded as the
owner of the water systenm and entitled T0 1ts possession. Within
the 30-day period preseribed, Henry failed to pay the sum deter-
mined to be duc from‘him? Moreover, Lusk asserted, he never had
offered to return the system to King. This statement was challenged
by Henry, who testificd he had made such an offer but it had been

rejected; furthermore, he stated, XKing never had demanded the return

8/ This action was brought by M. J. King, Inc. against Clyde Y.
Henry, individually, and doing business under the firm name
of Friendly Acres Water Company. It was identified on the
docket of the court as Case No. LL212.

9/ Heary testified that he concidered the price fixed by both.
the contract and the judgment to be unduly high. In his
opinion, the sum of $15,000 represented the fair value of
the property comprising the water system.
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of the system. The record discloses that any such offer, if,in fact,
it ever was made, i5 embodied in correspondence passing between the
arrorneys for the respective applicants. Henry was granted permis-
sion to submit copies of these letters after the hearing as a
late~filed exhibit, but this never was done.

Subsequent to ﬁhe rendition of the judgment, Henry
continued in the possession of the system, using it to supply water
to the residents of Redwood Manor. Lusk testified that he had done
So without Xing's authority or consent. Apparently, howevef,'Henry

was permittved, through King's sufferance, to remain in possession

of the system in order to avoid the public inconvenience which might
10 '

flow from any interruption in the service. Throughout this period,
Henry testifiied, he had been required to repair the system

extensively.

Upon assunming possession of the system. Henry installed
certain facilities in addition to those which King had provided%l/
These consisved of the meters, meter boxes, and service connections
berween the mains and the meters. It was conceded that Henry is
the owner of this property. His invesqment in these facilities,

including repairs, aggregates some $18,000.

King's application alleges (paragraph 6) that at the present
time, in order to eliminate hardship to residents of the
affected area, and at the suggestion of the court in deciding
the action referred to above, Henry "...has been permitted to
maintain a temporary service through applicant’'s / i.e.,King's/
system to the residents of said area.”

In addition o the mains, which were laid on cach side of the
street, King installed the pipe lines extending from the

houses to the meters. As stated, Henry installed the meters
and also the pipes and valves connecting then with the mains.
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Immediately following the rendition of the judgment,

Henry removed the meters and connecting pipes which he previously
had installed. He then undertook to collect charges from the
consumers, based on an average meter rate as indicated by past
readings. Because of the resulting informal complaints voiced by
nany consumers, Henry consulted members of the Commission staff,
who advised him that hc must continue to provide the service and
that in the absence of meters he could exact charges no higher than
those applicable under the minimum rates. Thereupon, he reinstalled
the meters. No interruption in the service, Henry testified,
resulted {rom these activitics. The cost of removing and subse-
quently replacing the meters amounted to some $500, he stated: in
addition, thizresulting loss of anticipated revenue amounted to |
about $3,600. When the meters were removed, and coincidentally,
so he stated, with his offer to return the systenm, Henry billed
King for the water supplicd consumers. King, however, refused to
assume this obligation.

Applicants described their recpective sources of water
supply. King expects to obtain water from California Water Service
Company, which, he stated, already had made such a commitment,

Both Redwood City and the San Francisco Water Department, it was
stated, might serve as additional sources. To supply both Friendly
Acres and Redwood Manor, Heary procures water from the San Francisco
water Department. If authorized to continue the service at Redwood
Manor, he would look to the same source. At present, each of these
subdivisions is served through a éeparate connection with the

Department mains.

;3/ This figure is based upon the charges which Henry estimates he
could have collected at the meter rates, in addition to those
oredicated upon the nminimum rates which actually were collected,
during the period following the removal of the meters and prior
©0 their reinstallation.

-5~
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Each of the applicants descrided generally the rates
which would be established. King proposed to adopt rates similar

to those observed by California Water Service Company in nearby and

adjoiﬁing territories, commonly referred to as the "Bear Gulch”

rates. These, it was stated, would be somewhas lower than those
now prevailing iﬁ Redwood Manor. Henry has extended to Redwoed
Manor the rates currently observed in Friendly Acres. By combining
the two subdivisions, it was said, larger quantities of water could
be, and in fact are, obtained from the San Francisco Wataer Depart-
ment than if each were supplied separately. Thus, he is cnabled

to take advantage of the lower wholesale rates applicable to larger
quanvities of water purchased. If cither subdivision were served
individually, neither would reguire sufficient water to bring it
within the lower wholesale rate bracket. The consumers, he asserted,
benefit by the exisﬁing (and proposed) arrangement. Werce it not
possible to purchase water at the lower wholesale rates, he would
have been obliged to seck rate increases because of the higher cost
thus entailed.

The testimony of both parties regarding the rates to be
applied is somewhat uncertain. A tabulation submitted by an engineer
assocliated with the Commission's Hydraulic Division indicates that,
for the water supplicd through smaller meters, Henry's existing
guantity rotes, both in Friendly Acres and Redwood Manor, arec some-
what higher than those exacted by Califormia Water Service Company
under the "Bear Gulch™ scale. As to the larger meters, however, the

minimum charges under the s¢ale last mentioned would be slightly
nigher.

;}/ These raves were last considered in Decision No. 43878,
rendered March 7, 1950, in Application No. 30049
(Re California Water Service Company, 49 Cal. P.U.C. 4L63).

=10=




Henry asserts that, wnder his existing operative rights,
he is authorized to provide a domestic water service in Redwood
Manor subdivision. Should it Ye held otherwise,-hevseéks a
certificate suthorizing the continuunce of his present service.
nis right to serve this tract, it is contended, rests upon the
certificate he now holds, authorizing the operation of such a
service in Friendly Acres, which, as stated, immediately adjoins

1/
Redwood Manor.

Henry also offered to purchase from King the existing
system of pipes and mains in Redwood Manor, at a price and upon

such terms as the Commission might find reasonable. As stated,

he considers the contract price unreasonably high. If this could

net be accompiished, he proposed to install his own system, stating
that he is ready and willing, and possesses the financial abilivy
20 do so.

Complaints, both general and specific, were voiced
concerning the nature of the service which Henry had provided in
Redwood Manor. Lusk testified that many such complaints had veen
called to his attention. Four consumers also dealt with this subject.
Their testimony related to the allegedly high rates exacted, to the
low water pressure experienced, to the shutting off of the water
supply, and %0 the quality of the water furnished. Their complaints
regarding the rates do not appear to be meritorious, since they
dealt with the collection of charges on a metered rather than on
a flat rate basis; Henry, in turn, purchases water on a metered
basis. Their testimony indicates that the water pressure often has
been auite low; this condition recurs freguently and has been of

long standing. At times, it appears, the water supply has been

1L/ See Section 50(a), Public Utilivies Act.

-t il
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shut off; although this happens only occasionally, it causes
considerable inconvenience. It also was shown that the water
contains a substantial quantity of sediment; to remedy this
concition {which has long continued), some consumers have installed
filters. One witness testified that at a meeting of consumers
called to consider these complaints, Henry's representative was
unable to answer satisfactorily their inquirics. Another consumer,

whoz Henry produced, testified that his service had been savisfactory.

Henry undertook to answer these ¢harges. He stated he had

received no complaints concerning the rates. The sediment found in
the water, he said, was due to silt contained in the mains of the

Francisco Water Departmeat; this condition exists elsewhere on
the peninsula. Frequently, he said, his mains were flushed through

¢ Jire hydrants. The complaints concerning low pressure,

expressed atv the hearing, were the first of that‘nature which he
had heard ir morc than a year, he testified. Since pressure ¢an be
controlled by valves, this condition would be remedied immediately,
ne stated. Some months previously, he stated, a now 6-inch main
had been installed to meet this very situation.

A review of the cvidence is convineing that some of these
complaints are well founded. The water pressure, it appears, is
unduly low; this condition has continued for many months.‘ It is
a0t disputed that the water has been shut off at times, thus causing
considerable inconvenience to consumers. The water contains an
objectionable quantity of sediment though, apparently, some effort

has been made o relicve this situation.
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Henry conceded that in a procecding concerning his
operations at West Sacramento, the Commission found that he had
been providing an inadequate supply of water to the consumers
served by that system. Accordingly, it had permitted another
utility to enter the field. This action, he said, was taken several
years ago. |

In the light of this showing, the Commission must determine
which of the two applicants should receive a certificate to serve
Redwood Manor. King, it appears, owns the existing water supply
system and is in a position to provide the sefvice immediately.

Its facilities were shown to be adequate for that purpose. Henry's
general characterizavion of the system as having been improperly.
installed is entitled to but little weight, since, under the
contract, he was afforded an Opportunity to voice his objections

as construction of the pipes and mains progressed. Aithbugh King
has had no wide experience as a public utility operator, it
nevertheless has afforded a satisfactory service in tﬁe community
which it now serves in Sacramento County.

Henry, it is true, has had much wider experience than
Xing as a public utility operator. The record discloses, however,
that in some respects, and at one locality in particular, the
Commission has found his service to be inadequate. In fact, the
service which he has provided in Redwood Manor is in many respects
unsatisfactory, as pointed out above. _

The Commission will not undertake, in this procceding,

to inquire into the recasonableness of the price which Henry agreed

%0 pay'for the system at Redwood Manor. Henryts liabilivy under
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the coatract has been determined by the Judgment rendered in the
action brought by King, which long since has become final. In
this proceeding, the Commission cannot, even if it desired to do
50, require King to transfer its system to Henry at a price which
may be found reasonable; morecover, the record does not sanction
any undertaking to accbmplish such a result through indirection.
There appears to be no justification for the construction of a
new gystem by Henry, in accordance with his proposal; this merely
would result in needless duplication of existing facilities.

Upon full consideration of the evidence, we conclude that

a certificate should be issued to King authorizing the establish-

ment of a domestic water supply service in Redwood Manor. Henry's

application, accordingly, will be denied.

In accordance with its commitment, King will be required
to file the rates presently in effect on the Bear Gulch System
of California Water Service Company. The parties shall be expected
To avoild any interruption in the service afforded this tract. To

insure this, appropriate provisions are included in the following

orcer.

The certificate of public convenience and necessity
issued herein is subject. to the following provision of law:

That the Commission shall have no power £o
authorize the capitalization of this certi-
ficate of public convenience and nccessity
or the right to own, operate or enjoy such
certificate of public convenience and
necessity in excess of the amount (exclusive
of any tax or annual charge) actually paid
to the State as the consideration for the
issuance of such certificate of public
convenience and necessity or right.
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CRDER

Applications having been filed as above entitled, a
public hearing having been held thereon, the matters having been
duly submivted and now'being ready for decision,

IT IS HEREBY FOUND AS A FACT that public convenience

and necessity will require the construction and operation of 2

oudblic utility water system by M. J. King, Inc., a corporation,
within the area known as Redwood Manor Subdivision, Tract No. 553,
lying south of and adjacent to the Citylof Redwood City in San
Mateo County, California, more particularly deseribed and
delinecated in Tae map attached %o the application, filed in
Applicétion Neo. 30982, and therein d esignated as Exhibit B.

IT IS ORDERED that a certificate of public convenience
and necessity be and it hereby is granted to M. J.'King, Inec.,
& corporation, to construct and operate a public utility system

for she distribution and sale of water within the territory

hereinsbove deseribed.

IT IS FURTHER QRDERED that said M. J. King, Inc.,shall:

File the rates set forth in Zxhibit A attached to this
order, to be effective on or before the date service
is rendered to the public, together with rules and
regalavions and tariff service area map acceptable

to this Commission and in accordance with the require-
ments of General Order No. 96.

Novify this Commission in writing of the completion
of the system for which this certificate is granted,
within thirty (30) days thereafter.

File, within forty (40) days after the system is
placed in operation, four ¢opies of & comprehensive
map, drawn to an indicated scale of approximately
LOO feet to the inch, delincating by appropriate
markings the various tracts of land and territory
served and the location of the various properties
of applicant.

Submit to the Commission for approval, within thirty (30)
days after commencement of public utility service pursuant
to the certificate herein granted, the proposed journal
entries to set up its fixed capital accounts.

~15-
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The authorization herein granted will lapse if not
exercised within one (1) year after the date hereof.

IT 18 FURTHSR ORDERED that Clyde Henry shall continue to
serve water to the residents and consumers of said Redwood Manor
Subdivision} Tract No. 553, on a temporary basis, until such time
as M. J. King, Ine. either may acquire from said Henry, on a
mutually savisfactory basis, the existing service pipes and meters

in said tract; or until it may replace such pipes and meters with

its own facilities. 1In either event, such arrangements shall be

consummated with all reasonable dispateh and not later than
sixty (60) days after the effective date hereof.

IT IS FURTHER ORDERED that Application No. 31238 filed
oy Clyde Henry, doing business as Friendly Acres Water Company,
for a certificate of public convenience and necessity to provide
a water service, within the arca above deserided, be and it hereby
is denied.

The effective date of this order shall be twenty (20)

days after the date hercof.

Dated at San Francisco, California, this 5_”3.‘( day

of _MM/ , 1950.
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Schedule No. L
GENERAL METERED SERVICE

LICABILITY

Applicable to all water service furnished on a metered basis.

TERRITORY

In the territory known as Redwood Manor Subdivision Tract No. 553, situated
near Redwood City, in San Nateo County.

RATES

Per Metor
Quantity Rates: Per Month

First 500 cubic foet, included in minimum charge

Next 2,500 cubic feet, per 100 cubic feet . . . . $0.29
Next 27,000 cubic feet, per 100 cubic feet . . . . 25
Over 30,000 cubic feot, per 100 cubic feet . . . . .20

Vinimum Charge:

For 5/8-inch metor
For 3/4-inch meter
For l~inch meter
For ld-inch meter
For 2=inch metar
For 3-inch metor
For  L=inch meter
For 6=inch meter
For E~inch meter

. $1L.70
. .75
. 425
. 8.00
. 1250
. 22.50
. 35.00
- 70.00
. lOﬁ.w
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The Minimum Charge will entitle the consumer %o
the quantity of water which that monthly minimum
charge will purchase at the Quantity Rates.




