DRIGIHAL
Docision No.  4SCV6 - |

BEFORE TEE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Investigation into the tariffs, rulos,

)
regulations, operations and practices ) Case No. 5209
of MERCHANTS EXPRESS CORPORATION. g

Douglas Broolman for respondent.

Fred N. Bigelow for Paciflc Southwest
Railroad Acsociation, as tho interest of
1ts members may appear.

J. T. Phelps for Transportation Departmont,
Public Utilities Commission.

OPINION

The Comlssion’s order of Investigation instituting this
proceeding, dated June 20, 1950, recites thot Merchants Express
Corporation, hereoinaftor callod respondent, 45 a cortificated highﬁay
common carrier authorized to render servico botweon, among othor
points, the San Francisco Bay area and the unincorporated community
of Lafayette; that 1t is not authorized to serve the City of Walnut
Crock, and 1t3 tariff contains an Inexact definition of a pickup and
delivery zone rolative to Walnut Croek, and it 15 serving points

.in Walnut Creok in oxcess of three miles from the Lafayetto post
office.(l) The purpose of tho Investigation is to detormine:
(1) Whother respondent should be ordored to pudlish and file

a revisoc tariff redefining i1ts pickup and dolivery zones relative

to Welnut Creok.

(1) Soction 50-3/L (c) of the Public Utilitics hct provides that
no cortificate of publlic convenience and nocessity shall be
required of any highway common carrier "for the performance (Contt)




C. 5209 FR

(2) Whether rospondent has oporated or is operating as a
highwaoy common corrier without the roquisite authority.

(3) Whether respondent should be ordered to coase and dosist
from operating as o highway common carricr until it shall bhave |
obtained the necesaary authority thorefor.

(L) Whother any or all of respondent's operating authority

should be cancelled, revoked, or suspended.

A pudblic hearing was held before Examiner Gillard in

San Fronclisco on November 6, 1950, and tho mattor submitted for

¢

decision.

There Ls no dispute as to the facts heroin. Rospondent
possesses‘highway contract carricer, radial highway common carrier,‘
and city carrler permits, and various certificates of public
convenience and nocossity which authorize service, among'other
points, to the unincorporated community of Lafayette, bdt not tho

incorporatod ¢ity of Walnut Creook.

Going in an eastorly dircection from Lafayette, along
Stato Highway No. 2L (Mt. Diablo Boulovard), the distance of throo
miles from the Lafayetto post office 15 rooched at a peoint midway
betwoen Alpine Road and Bonanza Strect, both within the city limits
of Walnut Crcek. The point reforred to ic three and one-half blocks
west of Main Street, which is'the principal business area of the
¢ity, and one-half block east of where the ecity limit crosses Mt.
Diablo Boulevard. |

e o b e e i — "

(1) (Contrd)
of pickup, delivery, or tranzfer sorvices by such carrier
within such carrier's lawfully publiched pickup and delivery
zones insofar as such pickup and delivery limits Go not include
terrivory In excess of three miles from the corporate limits of

any incorporated city or town or three miles from the post of fice
of any unincorporated point." :
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Respondent's tariff was emendod on September 19, 19L9,
to Include In its pickup and delivery zones "that portion of the
City of Walnut Creek along Mt. Diablo Boulevard (State Highway
No. 2L) situsted west of 3rd Avenue." Third Avonuo actually lies
‘north of and parallel to Mt. Diablo Bbulevard, 80 the tariff
deseription is in efror.

Respondent s freight vills disclose that it picked up, -
or delivered, in Welnut Creck, 22, 25, and 29 shipments, respectiveiy;‘
on April 12, 17, and 21, 1950. A Field Division representative
testiflied these days woere representative of rospondont's shipmonts |
curing April, 1950. ALl of the Walnut Croek addresses listed on tho
shipments reforred %o lie boyond the three milo linit from the post
office at Lafayetto. On the three days roferred to, a total of
L9 shippors wero servod. Most of the shipments moved botween
San Francisco, Oskland and Rickmond, on the onc hand, and Walnut
Creek, on the othor hand. There wore also o few shipmonts moving

between Walnut Croek and Alameda, Emeryvillo and Berkeley.

On September 26, 1950, respondont filed an application :

with this Commission to ¢liminate from its tariff the itom &bovo
quoted defining its pickup and delivery limits inm Walnut Creook.

The request was granted on October 3, 1950, and on Octoygr 17, 1950,
respondent filed revised page 56 of its tariff, Cal. P.U;C. No. 12,
offective Noverber 20, 1950, eliminating the Walnut Creek pickup
and delivery zone.

There 1s & genmeral provision in the tariff which limit:fn;
the pickup and delivery zone in unincorporated territory to a ’
radius of ome mile from an established railroad dopot or the post
office or the center of the cormunity. Under its present

tarlff, therefore, respondent cannot serve any part 6r Walnut Creek.
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According to respondent's counsel, it has voluntarily relinquished -
the right to serve part of Walnut Croek because of the Aifficulty
of confining operations to a portion of an incorporated city.

The number of shipper: served by respondent in Walout
Creek were in such volume as to indicate a holding out :o‘serve
the public gonerally. In the absence of any ovidence by respondent
to the contrary, we conclude that rospondent was acting‘as a cormon
carrier between Walnut Creek, and San Francisco and the East Bay
cities previously mentioned. Likewisze, the froquency of shipments
between the points named supports the conclusion, and in the
absence of any ovidence by respondent to the contrary we so find,

that respondent was acting as a highway common carrier, as defined

in Section 2-3/L of the Public Utilitles Act, botweon Walnut Crook,

on the one hand, end San Francisco and the East Bay citlos proviously
mentioned, on the other hand. We furthor find that respondent
possessed no cervificated or proseriptivo right so to do. 4n

order will be entered directing respondent t0 coase and desist

from conducting such operations until it obtains o certificate of

public convenilence and necessity therefor.

A public hearing reving beon hold, and based upon tho
findings and conclusiona set forth in the proceding opinion, |

IT IS ORDERED:

That Merchants Exproess Corporation bo, and it is hereby
Cirectod and required to cease and desist from oporating, directly
or indirectly, or by any subterfuge or dovice, any auto truck

83 & highway common carrier, &s dofined inm Section 2-3/l of the

~lym
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Publie Ttilitles Act, for compensation, over the public highways

of the State of Califommia, between San Francilsco, Qakland, Richﬁond,
Alereda, Emeryvillo and Borkeley, on the one hand, and that portion
of Walnut Creek in exeoss of throee miles from the post offico

of Iafayette, on the other hand, unless and until said Merchants
Express Corporation shall have obtained from this Commicsion &
certificete of public convenience and neéessity therefor.

The Secretary is hereby directed to cause personal
service of a certified copy of this decision to be made upon
respondent, and this decislion shall become effective upon the
twentieth (20th) day after date of such service,

» California, this ,j‘Yz;
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