
• 

LJG:fr • • 
Decision No •. ~5076 
BEFORE THE PUBtIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 

Investigation into tho tariffs, rulos, ) 
regulationo, op~rations and practices ) 
of ~CHkNTS EXPBESS C ORPORA'I'ION. ) 

Ca.se No. 5209 

) 

Douglas Brookman tor respondent. 
Pred N. Bigelow for Pacific Southwost 

Railroad Association, as the interest or 
its members may appear. 

J. T. Phelps tor Transport~tion Depart~nt, 
Public utilities COmmission. 

OPINION -------

The C'omm.1ssion's order ot investigation instituting this 

~roceed1ng, dated June 20, 19$0, recites tnct Merchants Express 

Corp¢ration, h~reinaftor called respondent, is ~ certi~icated highway 

common carrior.authorized to ronder service between, among othor 

pOints, the San Francisco Bay area and tb,<" unincorporated commun1ty 

ot Lafayette; that it is not nuthorized to serv~ tho City of Walnut 

Creek, and its tariff contain.s an inexact definition of a pickup o.nd 

dolivery zone relative to walnut Creek, ~d it is serving p¢int3 

in Walnut Creek in excess of throe miles from tho Lafayotto post 
(1) 

ortice. The purpose ot tho investigation i3 to determine: 

(1) vVhothor rC$pondent shoulCt 'bo orCtorod to publish and file 

a revisod t~r1tf redefining its,piCkup ~d doliver.y zones relativo 

to Walnllt Creok. 

(1) Soction $0-3/4 (0) of the Public Utilitios ~ct provides that 
no cortificate of pllo1ic convenience ~d nocessity shall be 
required ot o:ny highway common carrier ft for tho pertoro..'\nco (Conttc:) 
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(2) Vlhether rospondent has oporatod or 1$ operating as u 

highway co~~on carrier witbout the roqu1sit~ authority. 

(3) Whether rcspond~nt should be ordered to cease tlnd dosist 

from operating us 0. highwtl1 common ctlrricr until it sha.ll have 

obttlined the necessnry authority therefor. 

(4) Whether o.ny ,or all of respondentls operating authority 

should be cancelled, revoked, or suspended. 

A public hearing was held ceforo Ex01l11ner Gillard in 

San Francisco on November 6, 1950, and tho mattor submitted for 

decision. 

Thero is no dispute as to the facts heroin. Rospondent 

possesses highway contract carrier, radial highway common co.rr1or, 

and city carrier permits, ~nd various certificates or public 

convonience and nocossity which authorize service, rumong other 

pOints, to the unincorporated community 01' L~tayetto, but not tho 

incorporated city of Walnut Crook. 

Going in an eastorly direction from Lafa.yette, along 

State Highwa.y No. 24 (Mt. Diablo Boulova~d), the d1stanco 01' throe 

milos from tho Lafayetto post office is roached at a pOint midway 

b~twocn Alpine Road and Bonanza Stroet, both vdthin the city limits 

of Wa.lnut Creek. The point referred to is. three and one-bAlf blocko 

VIes'!; ot Main Street, which is the princ1jte.l buo1neoc area of the 

City, and one-b.a.lf block ea.st ot where the city limit crosses Mt. 

Diablo Boulevard. 
-... -- -.-. .-...- - ·-............. ----.. --.. --------~.-... ------.~.- ~ *'~,-----

(1) (Cont TO.) 
ot pickup, delivery, or tranz!er s~rvices by such c~rr1er 
within zuch carrier T s lawfully publiohed picl-cup a.nd delivery 
zone;) insofar a.s such pickup and delivery limits do not include 
territory in excess of three miles from the Corporate limit: of 
any incorporated city or town or three mil~s from the po:.t o:f'1'iee 
ot any unincorporated point." 
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Respondent's tariff was amended on September 19, 1949, 

to include in its pickup a.nd delivery zones "that portion or the 

City of Wa.lnut Creek along Mt. Diablo Boulevard (State Highway 

No. 24) situated west ot .3rd Avenue." Third A.venue o.ctually lies 

north or and parallel to Mt. Diablo Boulevard, so the tariff 

description is in error. 

Respondent 1 3 rreigbt bills discloso that it picked up, 

or delivered, in WaL~ut Creek, 22, 2$, and 29 shipments, respectively, 

on April 12, 17, and 21, 19$0. A Field Division representative 

testified these days were representative or r~spond¢ntfs ohipmonts 

during April, 19$0. Allor the Walnut Creek addresses listed on the 

shipments referred to lie oOj"ond the throe milo limit from the post 

office at Lafa.yette. On the three da.ys referred to, a. totAl of 

49 shippors woro servod. Most of the shipments moved botwoen 

San Francisco, Oakland a.nd Richmond, on the one hand, a.nd Walnut 

Creek, on the othor hand. There wore 0.100 a few shipments moving 

between Wa.lnut Croek and Alameda, Emeryville and. Berkeley. 
" 

On September 26, 19$0, respondent tiled an app11cat10n . 

with this Commisoion to eliminate rro~ its tariff the itom abovo 

quoted defining its pickup and delivery 11mits in Walnut Croek. 

The request was granted on October 3, 19$0, ond on Octob~r 17, 19$0, 
.. ~ " 

respondent riled revised page 56 ot its taritf, Cal. P.U.C. No. 12, 

offective November 20, 19$0, eliminating the Walnut Creek pickup 

and delivery zone. 

There is a general provision in the tarif!' which limit: , 

the pickup and delivery zone in unincorporated territory to a 

radiuc or one mile from an established railroad dopot or the post 

ott1ce or the center or the community. Under its present 

ta.r1ff 1 therefore, respondent cannot corve any part c;t Wa.lnut Creek. , 
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According to respondentTs counoel, it has voluntarily relinquished 

the right to serve part or walnut Creek because ot the d~rriculty 

of confining operations to a portion or an ineorporated city. 

The number or shipperz zerved by respo~dent in Walnut 

Creek were in sueh volume as to indicate a holding out :0 serve 

th~ public generally. In the absence of any evidence by respondent 

to the eontrary, we eonelude that respondent was aeting as a common 

carrier between Walnut Creek, and San Francisco and the East Bay 

cities previously mentioned. Likewise, the trequency or sh1pmentz 

between the points named supports tho conclusion, and in the 

absence ot any evidence by rospondent to the contrary we 00 rind, 

that reopondent wa.s acting as a highway eommon carrier, as defined 

in Section 2-.3/4 of the Public Utilities Act, botween Walnut Croek, 

on the one ~and, and San Francisco and tho E~st Eay c1tio:prov1ously 

mentioned, on tho other band. Wo furthor find thAt rczpondent 

possessed no certificated or proscriptivo right so to do-. An 

ord~r will be entered directing respondent to ceaze and desist 

from conducting $uch operation$ ~ti1 it ootains a certificate or 

public convenience and necessity theretor. 

o R D E R - - - --
A public hearing r~v1ng beon hold~ and based upon tho 

findings nnd conclusions set forth in the proceding opinion, 

IT IS ORDERED: 

That Merchants Expross Corporation bo~ and it is hereby 

d1'ree/~od a.nd requirod to cease and desist from opor$.ting, directly 

or indirectly, or by any subterfugo or devico, any auto truck 

as a highway eommo~ carrier, as dofined in Section 2-.3/4 of the 
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Pub11e utilitios J..ct, tor cOl:l.pen,stltion" over the public highways 

of th~ State of California, between San FranCisco, Oakland, Ric~~ond~ 

~lameda, Emeryvillo and Berkeley, on the one hand, and that portion 

of Walnut Creck in exeoes or three m110s from tho post orr1ee 

o'!: IAfa.yette, on the otb,er ha.nd, unless a.nd until sa,id Merehants 

Expres3 Corporation shall have obtained from this Commi~s1on a 

certificate of public convenience and neees~ity therefor. 

The Secretary is hereby direeted to, cause personAl 

service of a certified copy or this decizion to be made upon 

re=pondent, and this decision shall become effective upon the 

twentieth 

• "', til ""'" -~ . - ~", ,. 
~ --' ' 

-;It-{ t ~ 1/~'~~ } •• ~".2-.,::' 
{. cor.oo:s's{~~ .. ~;.:-:·-:,.'~-~-' 

. '. ~\ ... .,..: --.:.. ... ~;... . . :~ .. ' 
.... , .. ~'" ......... ',. "'II '" 
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