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Decision Mo. 45095‘}‘ @ R B @IH ﬁ@&ﬁ-

2EFORE THE PUBLIC UTILITIZS COMMISSION CF THZ STATE OF CALIFORNIA

In the Matter of Commission investigation into the )
operations and practices of DON D'ONOFRIO, )
doing business as Donofrio Drayage & Recoxrd ) Case No. 5213
Express. %

Robert C. Dunn, for respondent.

Russel gevans, "sor Draymen's Association of San Francisco;

Clair W, Macucod for Fred V. Jhkobscn'

Daniel W,
for PuCif&C Motor ;ariff Bu,cau- 2

- George D. Hart, for United Transfer Co.;

Bertram S. siiver and Edward M. Berol,
Tor Highway 1ransport, Inc., interested parties.

John Power, for Field vais;on Pablic Utilities Commission
of tho State of California..

This proceceding was instituted upon the Commission's own
motion to determine whether Don D!Onofrio, hereinafter called respond-
) en@lpas operated as a highway common carrior without having obtained
a certificate of public convenience and necessity or having possqssed
a prior right so to operate, as required by Seetion 50-3/% of the
Public Utilities Act. o

Public hearings were held on October 20, 1950 and October
30, 1950 at 3an Francisco beforc Examiner Silverhart, and the matter

submittod for decision.

ft,was stipulated that respondent possosses c¢ity, highway

contract and radial highway common carricr permits, anc that he does
not possess any certificated or preseriptive right to‘opcrate as a

highway common carrier, that sinecc Septomber 16, 1946, he has owned,
controlled, operated or managcd; one or more auto trucks used in the
business of transporting property for compensation over public high-~

ways in California; that his principal place of business iz located
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at 772 Commereial Strect, San [rancisco.

An employee of the Commissionts f£izld division testificd
that respondent stated to him that he rondered service between San
Trancisco and San Josc and intermediate points and bevween San

Francisco and Bast Bay points five days a weck., The witness cxamined

respondent’s frcight pills for the month of April 19%8 as a rosult

of waicii, he proparcd an oxhibit, in ovidenee herein, sctting forth

11 intereity shipments transported by rospondent during the 10 work-
ing days from April 9, 1950 to 4pril 15, 1950, and April 23, 1950 to
april 29, 1950. This exhibit discloses that respondent carried vari~
ous commodities during the poriods surveyed and may be summarized in

the moenner following:

Natvre of Shipment Number of Shipments

Radios ‘ 144
Ligquor & Win 143
Phonograpna Records 123
Metal Furniture 30
Houschold Appliances .
Musical Instruments 13
Cameras - Photo Supplics 13
Grass Sced ' 16
Sarthenware
Blectric Applionces
Amuscement Machines
Rugs
Table Pads
Ceramics, Photo Murals, )
Glass & éilvcrwarc, Qutboard)
Motors, Furniturc, Paper )
Goods :

Total

(1) Exhibit 1.




C~5213 CS:CH

Points Served Number of Days Scrved

From To

San Francisco Brishane
n " Daly City
" South San I'rancisco
" Colna
" San Bruno
1 Lonmita Pork
" Millbrac
" Durlingamc
San Mateo
Delmont
San Carlos
nedwood City
Woodside
Atacrton
Moenlo Parlk
Palo Alto
o5 Altos
Mountain View
Sunnyside
Santa Clara
" San Jose
1 Los Gatos
San Francisco Qakland
1 " Berkeley
144 " Albmy
" Z1 Cerrito
:: San Pablo
" | Richmond
y Ny Alameda
San Leandro
San TFranelisco Sausalito
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Number of Consignors

Number of Comsignors by whon
charges were pald

Number of Consignocs to whom
colleet shipments were dirceted

(53}
o~

Number of persons who engaged
respondent's scrvices

consignors
Consigncos

Range in weight of shipments,
in pownds % to 3200

The witness further testificd that respondent transported
shipments to Pendnsula and East Doy noints as shown in the following

tabulation:
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Number of Shinments

San Froneisco to San Francisco to
1950 Peninsvla Points Bast Bay Points

April 10 : 12
11
:
1
2k
25
26
27
28

Total 519
Reports filed by xes nondcnu pursvant to the provisions of
ho Transportation Rate Fund Act Indicate his gross revenuesfor the
three-quarters of 1950 were as follows:
January €3, 707 76 April $3;%02.52 July $3,689.00
Fcbruary 2 6.50 May 998 99 Auguut h ,778.86
Mareh 3, 763 15 June 258 91 Scptembcr $3,905.83
It would appear tncrerorc; that the periods encompassed
within the scope of the cthbmt April 10 to 1+, 1950, inclusive,
and April 24 to 28, 1950, inclusive, arc not atypical of respond-

ent's operations.

A member of the firn of Lowis-Westeco & Co. was called as
2 witness by the Commission and tesitified that he has used re-
spondent's service for some time. The witness stated that his
company shipped distiller's spirits ond wines, transportation
charges prepaid, to wholesale cstablishments, bars and retall stores;
that all shipments destined for Peninsula and Zast Bay points are
delivered to respondent to offeet the carrlage thereofl; that ro-
spondent calls at his ploce of business from one to three times
dailys that his company and respondent have not entered inteo z

L

writton contract; that the volume of shipmentc tendored respondont




fixed; thot the oral agreement is torminable ot ony time,

The Commission also called the branch manager of the Decea

Distributing Company as o witness. He testificd that respencent,

vpon reguest of Decca Distributing Company, has been rondering it

sorviee betwecn Son $rancisco and Peninsula points to and including
San Jose since Decomber, 1949; that respondent's truck ¢alls daily
between 9:00 a.m. and 9:45 a.m, but is not required to arrive at any
definite time; that Decea Distriduting Company docs noi designdtc‘

the routes respondent uses in making delivory of its shipmcﬁts; that
the arrangoment between his company and respondent is oral and sorvice

thereunder mey be terminated at itc diserotion.

The shipping superintendent of W. J. Lencaster Co. testi-
fied upon respondent's wohalf. The witness stated his c;mpany had 2
verbal contract with respondent under which he transported 1ts tele-
vision, radio and shopsmith shipments to Bast Bay ond Peninsula
points ineluding San Josc.  His testimony disclosed thot all shipments
moved transportotion charges colleet; that such verbal contract had
no stated torm, coatained no provision for minimum poundago, made
no sromise that transportation charges would be paid and could be

torminated at any time he desired.

Respondont teostificd that he has beon cngaged in the tr
portation business sinec 19395 that his only place ol buciness is
iituated at 772 Commereial Stroct, San Franeisco; that he neither
owas nor sperates any terminals; that he ouploys five drivers and
owns and opdrates three l-1/2 ton van trucks, two 1l-1/2 ton siake

trucks and one 1/2 ton piclkup truck.

Respondent statod that he had specialized in the transpor-
tation of wines and liquors and frogile merchandisc, and that his

dprivers were trainod in the proper handling of suea commoditics. He
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testificd that he did not engage in solicitation of business; that he
nas refused service to Peninsula points despite avallability of spacé
in his cquipment; that he will not accopt chipments to destinations

in oxeess of a 50 mile radius from Son Francisco; that he has discon-

tinucd sorvice o cight of the consignors shown on Exhibit 1.

Respondent tostified that ne had no writien contracts but
asserted he had oral contracts with 10 consignors; of whom six pro-
paid transportation charges, thrce shipped colleet and onc utilized
both methods. He stated that he also had an oral contract with &
person named "Jean'. According to the testimony "Jean', a elerk In
the cmploy of the San Francisco Murniture Mart, nandles shipping
mattors for ony of the tenonts therecoef. It appears thct "Jean' used
réspondcnt's.scrvicc to transport shipments for several ftenents, the

eharges therefor being paid by someone othoer then "Jean'.

The ovidence demonstrates that respondent’s sorvieos wore
cngaged by 36 persons; that ac transported collect shipments to 183
consigness; that the iind of equipmont ke used was not possessed of
waususl fcdturcs; that he transported o wide varicty of commodities
none of which roguired unuswal treatment; that the 11 alleged verbal
contracts imposed no legal oﬁligation; that there is an absonee of
eclose identification or relationship of rospondent with the busincss'

or operations of those to whom he renders transportotion services.

The roecord shows that rospondent's operations do not possess the de-
gree of restriectivencss or limitation sulfilecient to constitute ¢con-
tract carricge. We conclude therefore tiat respondent is not cngaged
in' operations between the points with which we a;c here concerned a3

o highwey contract corrier.

In the matter of Pacific Southwest Rallroad Association,

ot 2l., vs. Harold A. Stapel, ¢t al., Decision No. 43828, Case Io.

bom
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4927, Fedbruary 14, 1950, 49 Cal P.U.C. %07, wherein the defondant
was charged with having engoged in business as 2 highway common
carricr without proper operating authority, we said at pagoe 413,

"In cdministering the present statute, however, we bo-

icve we are justified in holding that where, as here, the
evidence shows operations by & comaen carrier on a daily
basis between any two or more points, or over any definadble
route, being conducted on sueh a sedle, or in such & manner,
as to oxhidit a pormanent or indefinitely continuing nature,
sueh points are "fixed termini' within the meaning of the
statute., And whore the carrier sorves other points, or ftra-
versces other routes, as a-common earricr, making use of the
same personnel, cqu&pmont, ond Lfoeilitics for all his oper-
ations, then the entire serviee is wnlawful in the absence
of a cortificate of public convenicencee and necessity.”

The ovidenco ¢stablishes that respondent renderoed daily
service between San Francisco and San Jose, and between San Francisco
and Qakland and Berkeley, while serviee to the intormediate points
ronged from daily to once bi-weekly. The evidence also disclosced
that respondent in the conducet of 211 his operations makes use of

the sane cquipment, faocilitics and personncl.
!

We find thcrcforc; that respondont has been engaged in the
transportation of property as & aighway common corricr for componsa-
tion over the public highways of the State of California between
fixcd ternini and over regular routes: between Son Franciseo on the
onc hond and Brisbanc, Daly City; South San Francisco, Colma, San
Bruno; Lomita Park, Millbrac, Burlingamc; Sen Mateo, Redwood City,
chdsidc; Atherton, Menlo Parle, Palo Alto, Los Altos, Mountain View,
Sunnyvale, Santa Clara, San Jose ond Los Gatos 6n the other hand,
and. between Sen Francisco on thz one hand and.Qalland, Berkeley,
Albany, EL Cerrite, San Pablo, lichmond, Alameda, San Leandro on tac

ther hand; without possessing o prior operative right thorefor and
without first having sccurced a certificate of public convenicnce and

necessity, in violation of Scetion 50-3/Y of the Public Utilities Act.
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An order will be entered dirceting rospondent to coaso
and desist from conducting the operations hercin fouvnd to be wnlaw-
ful and suspending for an indefinite period of time his pormits to
operate as a radial highway common carricr, and highway contract
carricr.

Public hearings having been had in thce abeve entitled
procceding, ovidence having boen received and duly considered, thé
Cormission now being fully advised 2nd basing its order upon such
evidenee and the findings and conclusions set forth in the preecding

opinion,
IT IS ORDERED:

(1) That Don D'Onofric is dirccted and required to cease
and desist from operating, diroctly or indircetly, or by any subter-
fuge or deviee, any outo truck 25 a highwey common carrier (as de-
fined in Seetion 2-3/% of the Public Utilitics Act); for compensa-
tion, over the public highways between Lixed terminl, to wit: between
San Franciseo on the one hand and Brisbone, Daly City, South San
Franclsceo, Colma; San Bruno, Lomita Park, Millbrac, Burlingame, San
Mateo, Redwood City, Woodside, Athcrton; Mendo Park; Palo Alto,

Los Altos, Mowatain View, Sunnyvele, Santa Clara, San Josc and Los
Gatos; on the other hond; botween Som Irancisco on the one hand and
Oaldland, Borkeley, Albeny, Zl Corrito, San Pablo, Richmond, Alameda
and 3an Lezndro on the other hand, dmless ond until, said Don D'Onofrio
shall have obtained from this Commission a certificate of public

convenicnee and necessity tnerefor.

(2) That Radial Highwa& Cormon Carricr Pormit No.38-4253

and Highway Contract Carrier Permit Ne. 38-60+7 herctofore issucd to
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Don D!Onofric, are suspended wntil for good causc shown, the

Comnission by supplemental order herein otherwise directs.

The scerotary is direeted to cause o certified copy of

“nis decision to be personally sorved upon Don Dflnofrio.

The effective date of this order shall be forty (40) days

aftor tae date of such service.

T

¢é at& A tinpedl ) California, this S

// 4,




