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Decision ~!o. ___ 4_5,_O_9-..5_ 

EEFORE THE PUBLIC UTILITIES COlvnlISSImT OF THE STATE OF CALIFOBNIA 

In th~ Matter of Commission investigation into the ) 
oper~tions and practices of DON D'ONOFRIO, ) 
doing business as Donofrio Drayage & Record ) Case No. 5'213 
Express. ) 

---------- . __ ...... ----......... -_ ........ _---) 

Robert C. Dunn, for respondent. 
Russel Bcvan~, for Dra~en's Association of S~ Francisco; 
g.ail' w. M~~~'?£ for Fred V. Jo.ko'bsen; 
~:i.ol "/ .. _Ealce:r and ~c,gino.J.§ __ L_. __ Va\.~, ..... 'J--

for Pacific Motor Tariff Bureau; , 
~~~~ Hart, ior United Transfer Co.~ 
E.s.;'tram ~_Si.1 vcr o.nd !cL\!o..r'§J.L. __ ~_e...rol, 

ror Highway Transport, Inc., interested parties. 
John POi·rer-l for Field Division, Public !.1tili ties COmmission 

of the ~tatc of Colifornia. 

o PIN ION - - -_ ..................... 

This proceeding was instituted upon the Commission's own 

~otion to determine whether Don DrOnofrio, hereinafter called respond

~ cnt,has operated as a hizhway common carrier ~~thout having obtained 
.;.-r 

~ certificate of public convenionce ~~d necessity or having possossed 

~ prior right so to operate, as rc~uired by Section 50-3/4 of the 

Public Utilities Act. 

Public hearings were hold on October 20, 195'0 and October 

30, 19,0 at San Francisco beforo E~miner Silvcrhart, and the matter 

submitted for decision. 

-It,was stipulated that ~cspondcnt possosses city, highway 

contract ~d radial highway common carrier permits, and that he docs 

not possess any certificated or p~escript1ve right to opcrate as a 

highway cocmon carrier, that ,since September 16, 1946, he has owned, 

controlled, operated or managed, one or more ~uto trucks used in tho 

b~sinoss or transporting pro~erty for compensation over public high

ways in Cc.lii'ornia; th~t his principal place of business is located 
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~t 772 Commercial Street, S~ Francisco. 

An employee of th~ Cor~nizsionts fi~ld division testified 

thot respondent st~ted to him t~t he rondered service between Sen 

Fr~cisco Qnd San Jose end intermediate points and between San 

Fra:lciSCO o.nd Ec:::t Bay pOints five days ~ ·""eck. The vii tncss cy..omined 

respondent r S freight bills for 'the month of .April 1950~ as a result 
. (1) 

of which, he prepared :m eXhibit, in evidence herein, setting forth 

all intercity shipments tr~~sportcd by respondent durj.ng the 10 work

L~S days from April 9, 1950 to April 15, 1950, ~d April 23, 1950 to 

~.p:-i1 29, 1950. This exhibit discloses that respondent carried vari

ous commodities during tho periods surveyed ~d ~y bo summor1zed in 

the m~er following: 

N~tu.rc of Shipment 

Radios 
LiC!.uor & Wine 
Phonograph Records 
~lcto.l Furni turc 
Household App11~ces 
MUSical Instruments 
C~eras - Photo Supplies 
Gr~ss Seed 
EarthenW""...re 
Electric App1i~ces 
Amusement Machines 
P.ugs 
Table Pads 
Ceramics Photo Mur~ls, ) 
Gl~ss & S11vcrw~o, OUtbo~d) 
11otors, Furniture, P~per ) 
Goods ) . 

Toto.l 

~umber __ of S~1pments 

1'+'+ 
1loj·3 
123 

30 
4 

13 
13 
l6 

? 

~ 
3 
7 

----=--:""':"'~:--:---------'-prr-----..~.-,.------ ..,..~--.----. ...--
(1) E;dlibi t 1. 
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Points Served Number .~of D~.Ys Served 

D:£m 
s~ Francisco 

II II 

II If 

II It 

II II 

II " 
tt " 
" II 

It II 

" II 

It !f 

\I It 

" It 

If " 
II II 

It " 
" 11 

" II 

" " 
" II 

rr " 
It II 

So.n Fro.ncisco 
It " II II 

II fI 

\I II 

fI 11 

II It 

II It 

S.m li'l~~"lcisco 

Erizbo.."le 
DC'.ly City 
South S~n Fl~oncisco 
Colmo. 
Son Br'Ul'lo 
Lomito. P:o.rk 
Hillbro.e 
Burlingo.me 
Son Y~teo 
Belmont 
Son Carloz 
Redwood City 
\llooo.sio.e 
Atherton 
Menlo P""rlt 
Pc.lo Alto 
!,os Altos 
Mount~1n Viow 
Sun."'lys1de 
SM.ta Clo.ro. 
Sa-¥). Jose 
Lo~ Go.tos 
Ocl"..lo.nd 
Berkeley 
Alb:my 
El Cerrito 
S~¥). P~b10 
Richmond 
Al~ ... nedo. 
So.n Lc~dro 
S""u5n1ito 

Number o~ Conzignors 
Nu.mber of Consignors 'by whom. 

ch:.rgcs wC:l."C pcid 
Numbor of ConsieD,OOs to whom 

colloct shi~mcnts were dirocted 

Number of persons who eng~ged 
respondent's services 

Consignors 
Consigneos 

R:mgc 1r. weight o:f:' sh1pn1ents, 
in pO'1.mds 

2 
2 
~ 
~. 

1 
5 
1 
? 
8 

10 
3 
7 

10 
3 
1 
9 

10 

~ 
3 
1 

10 
6 

10 
10 
~ , 
3 
8 
~ 
4 
1 

36 , 

32 
4 

4 to 3200 

The witness further testified th::-.t respondent tr~nsported 

sr~pmonts to ?on1nsul~ ~nd ~.st ~y ,oints cs shown in the following 

to.bulo.tion: 
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192Q 

April 10 
11 
12 
13 
14 
2l." 
25' 
26 
27 
28 

San Fr~cizco to 
Peninsula Points 

-.---.--~-~~ 

San Fr~ncisco to 
~gt ~':\x.. Poin~L 

Total 5'19 

Reports fi1~d by respondent pursuant to the provisions of 

the Trcnsportation Rate Fund Act indicate hi::; gross revenuezfo:- the 

f:i.l"st tl'lree-quarters of 1950 "",ere :\3 fol1o ... rs: 

Jo.n'.lo.ry $3,707.76 April ~~3;402.5'2 July ~~3;689.00 
February 2,986.50 Y~y 3,998.99 August 4,778.86 
Y~rch 3,763.l5' June 3,258.91 September ~3,905.83 

It would o.ppe~r therefore, th~t the ,eriods encompassed 

within the scope of the exhibit, April 10 to 14, 1950, inclusive, 

and April 2~ to 28, 1950, inclusive, ~e not atypical of respond-

ent's operations. 

A member of tho firm of Le,·Tis-vfestco & Co .. was called 0.5 

0. \·ti tncss by the Commission and te:::t1!icd tho.t he 11::'5 used re-

spondentts service for some time. The witness stated that his 

comp~ny shipped distillerls spirits Qnd Wines, tr~~sporto.tion 

c~rgcs prepaid, to wholes~lo ost~blis~ents, b~rs ~nd rct~il stores; 

th~t ~11 ~hipmcnts destinod for Peninsulo. and E~st B~y points ar~ 

delivered to respondent to ~frect the cnrriaze thereof; that l"O-

s!,ondont cn11s at his pl~ce of o'L".z:tnoss f'rom one to throe times 

daily; th~t his company ~d respondent h~vc ~ot entered into a 

",r.t'i ttel'l contro.ct; that tl'le volume of shi~1{lcnts tendorcd. ros?ontit.')nt 
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is not fixed; th~t the or~l ~groomcnt is terminablo ~t cny time. 

The Commission ~lso cellcd tho bronch m~gcr ot tho Docc~ 

Distributing Comp~~y ~s ~ witness. He testified thct respon~ent, 

upon request of Decc~ Distributj~g Comp~y, h~s beon rendering it 

s~rvice bct ... ,ccn Sc.n Fl":lIloisco ~nd Pcninsulo. points to ~d including 

S~n Jose since December, 1949; thot respondent's truck oo.lls dc11y 

between 9:00 o'.m. end 9:45 o'.m. but is not re~u1red to o.rrivc o.t any 

definite time; thot Decco. Distributing CompDny docs not dosignate 

the routes rospondent uses in ~o.kine delivery of its shipments; tho.t 

the arro.nzel:cnt betiV'een his corap:my end rc~por..dent i:; oro.l ruld samoc 

thereunder m~y be tcrmino.tcd ~t its discrotion. 

The shipping superin'ccndcnt of' W. J. L~co.ster Co. testi

fied upon respondont's bchc.lf. Tho '\Ilitness st:-..tcd his comp:my ho.d ~ 

verbo.l contrcct with respondent under which he tr~sported its telc

vISion, rOod10 and shopsmith shipments to Best Bey ~d Peninsula 

pOints including S~ Jose. His testimony disclosed tho.t ~ll shipments 

~ovcd tr~~sport~tion ch~rsos collect; th~t such vcrb~l contrcct f.k~d 

no stOoted 'term, cont::.1ncd no provi~ion for mi..~1tl'Wll pO'll.""ldOogo, made 

no promise t~t tr~sport:-.tion chC\rgc~ "lould be po.id i.::ld could '00 

tormino.ted ct ~y time he desired. 

Rospondent testified th~t he has boon cn3~ged in the tro.ns

port:)tion b'ls1neso since 1939; thCtt his only plOoce or business is 

$itucted ct 772 ComccrciCtl Street, s~ Fr~ncisco; t~the neither 

o,ms nor ~por~tes c.ny tcrminc.ls; tho.t he. ot'lploys rive drivers o.nd 

ownz ~""ld opor~to~ three 1-1/2 ton v~~ trucks, two 1-1/2 ton st~e 

trucks end one 1/2 ton picl~p truck. 

Respondent $t~tcd thct he h~d speci~lizcd in the trnnspor

t~tion or wines ~""ld li~uors nnd fr::.gilc ~crc~d1se, ~d t~~t his 

dri vcrs ... rerc trc.inod in the proper ho.nc.l~.ng of such ccmmodi tics. He 
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tGstified th~t he did not eng~ge in solicitotion or business; th~t he 

h~s refused service to Peninsul~ pOints despite cv~il~bility of sp~cc 

in hiz equipment; th~t he will not ~ccept shipments to dezt~tions 

L~ excess of ~ 50 ~ilo r~d1us from Sen Fr~cisco; th~t he h~s discon

tinued service to eight ot tho consignor~ shown on Exhibit 1. 

Respondent testified th~t he h~d no written contr~cts but 

~sserted he hOod orOol controcts w:l th 10 consignors; ot whom, six pro

p~id tr~sport~tion chorges, tr~eo shippe~ collect ~nd one utilizod 

both mctp.ods. He st~tcd th~t ho ~lso h~d ~n or~l contrcct ~~th ~ 

person no.rncd IfJe~nfl. Accord.ing to the testimony II Je C'-"l " , ~ clerk 1n 

the employ of tho S~~ Fr~c1sco Furniture ~~rt, hcndles shipping 

mc.ttcrs :tor ~ny of tbe tonc.nts 'thereof. !t ~ppe~:; thct "Jec.nlf uzcd 

responden'~ 's ,service to trc.r..sport shiprn,en/cs for scver~.l tcru:.r..ts, the 

ch:.rges therefor being p~1d by someone other tl"~n "Jec.n". 

The evidence demonstr~tes th::t respondent f s servicos woro 

o~gceed b1 36 persons; th~t he tr~sportcd collect shipments to 183 

consigneos; t~t the l~ind of. eCluipme~~t he uzed we:: not pozsessed of 

~~usuc.l tec.tures; thot he t~~sported ~ ,~do v~iety of commodities 

none ot ,·[hien roquired unusuc.l tl'e::.tmcnt; thot tho 11 ~llogo<l vorbo.l 

contr~cts imposed. no lcg~l obliz~t1on; th~t there is ~ ~bsoncc of 

close ic1.cnt1fie:,tion or rolc.tionsh1? of r~zpondcnt ~rith the businoss 

or opcre;tions or those to \'Thom he rendors "c:'''CUlsport:'',tion services. 

The record ShO~'TS thc.t rO~l'ondcnt' S opero.tions do not possess the do-

grco of restrictivenoss or limit~tion sufficient to constitute con

trc..ct c~ric.ge. vic concludo therefore th~t respondent is not cng~ged 

in'opor~tions between the pOints with which we ~o here concerned ~ 

~ hiZh"'~.Y contrc.ct cC'.l'rior. 

In the m~tter of P~c1fic Southwest R~ilrond Associ~tion, 

at ~l., vz. Hc:.rolc1 A. Stc",ol, et 0.1., DeciSion no. 11,3828, Cc.se ~ro. 
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4927, Fc bru::\ry lL", 19,0, 49 COll P. U • c. 407, wherein. the de:f' cndo.n t I 

~s ch~rgcd with having cng~scd in business ~s a h1ghw~y common 

carrier ~~thout proper oper~ting authority, we scid ~t p~go 413, 

"In o.dministering tho prcsent statute, hO~/cver, ~/o be
lieve wc ~rc justified in .holding th:tt '\'lhero, o.s here, the 
evidence shows operations by ~ co~on c~rier on 0. do.ily 
oo.sis between ~y two or more pOints, or over ~~y dcfino.b1c 
route, being conducted on such ~ sco.le, or in such 0. ~cr, 
o.s to er~ibit ~ perm~ent or indefinitely continuing ~turc, 
such points o.ro "fixed tercini ft Within the tloo.ning of the 
st~tutc. And whore the c~rier serves other po1nts, or tro.
verses other routes ~s ~'co~on c~ricr, ~cing usc of the 
s~c pcrso~~el, equipment, ~~d Zo.ci1ities for ~1 his oper
ations, then the entiro service is unlo.~~ul in the o.bsence 
of a certificate of public convenience ond necessity.1t 

Tl'le evidence estc.blishcs tllC'C respondent rendered do.ily 

service bet".,een S::""l Fro.ncisco :t.."lcl So.n Jose, ::.nd 'bot,.,een S:'-"'l Frrulcisco 

:l."l.d Oc.klc.nd C'.nd Berkeley, 'Ilhile service t~ tho intcrmedic.te pOints 

r~ged froe dC'.i1y to once b1-welJk1y. l'he evidence :-.lso disclosed 

th~t respondent in the conduct of ~ll his oporctionz ttk~OS use of 

the s~e equipment, r~cilitios ~d porsonnel. 

Wo find therefore, tMt res,ondcnt hOos boen engo.gcc:. in the 

tr~nsporto:cion of property ~,S 0. highwo.y common ec.r!'i~r for eompense.-

tion over the public h:Lghw:,-ys of the St~te ~f Cc.lifornic. bet .... /een 

fixed termini c.nd over regular routes: between ~~"'l Fr:!ncisco on tho 

one hand ~nd Brisb~o, Dc.ly City, South S~ Fr~~cisco, Co~, S~ 

Brt:no, Lom.itQ. P:lrk, 111110ro.e, Bur11nz.:u:e, S~ ~bteo, Rod~,ood. City, 

T;;o~dside, .\thorto~, Menlo ?c.rlt, P~lOI\J/CO, Los Altos, Mountc.in View, 

S~~yv~lc, S~t~ Clo.r~, S~~ Jose ~r.d Los Gatos on the- other h~d, 

:l."ld bct~..recn S~n F.r~!'l.cisco on th~ one hone. ruld -O~l~lnnd, Berkeley, 

Alb~y, El Cerrito, S~ P~b1o? Jichmone, Alo.medo., S~ Lc~dro on tho 

othc:" h.md, ,\·rithout possessinG c. prior oporo.tive right thorefor o...~d 

\>1ithout first hc.ving sccured :t certificate of. public convenience end 

necessity, in Violation of Section ,O-3fLI' of tl'lO Public Utilities Act. 
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An order will be entered diroctine respondent to ee~so 

~d desist fro~ conducting the opcr~tions heroin found to be u.~law

!u1 nnd $u$pending for an ind~fin1te period of time his pcrm1t~ to 

operate ~s ~ radial highw~y eo~on c~rior, and highwny contr~ct 

c~:i;·ier. 

Public hc~:t'ings ho.vil"l.3 been hC\.d in the o.'oO"le entitled 

proceeding, evidence h~vine beon received 4t-~d euly con.~idered, the 

Corn:niss1o::::. no ... , being fully o.dV"l~cd ~d "oc.sine its order upon such 

evidence end the findings ~d conclusion: set forth in the preceding 

opinion, 

IT IS ORDERED : 

(1) Th~t Don D'Onofl~io is directcd ~~d required to ceo-so 

C:lc, desist from oper~ti!'lg, diroctly nr indirectly, or by c:ny subter

fuge cr device, ~y outo trucl~ ::'5 0.. h:tZl'l"'!~Y COI'!ll'llon ccrricr (:loS de

fined in Section 2-3/4 of the P\\blic Utilities Act), tor compcns~

tion, over the public highwo.ys bct ... ,een fixod 'tormini, to 'Wit: between 

Son Fr~ci~co on the one hru"d CI.."lc.1 Bri$bru1C, Do..ly City, South Son 

Fr~c1sco, Colmo..~ S~n Bruno, Lomitn P::.rk, Yullbr~e, Burling~c, S~ 

Ycteo, Rod",ood City, "vJoodzido, Atherton, Henlo P~rk, Pt'.lo Alto, 

Los Alto:, Mo~~t~in View, s~~yv~le, S~t~ Cl~r~, S~n Jose end Los 

Gc.tos, ~n the other h~<l; bO'cwco:l Sen Ii'rC'-nc1sco on th.c 0;1.0 b...:.'\.."'l.d. ::.ne. 
OC'.klC\.."',c~, Borkoloy, Al'bcny, :::1 Cerrito, SC'-'l Po.blo, Ricr.r.lond, Al~~,od~ 

~d SC'-'l Lecndro on the other h~d, Unless ~d until.s~1d Don D'Onofrio 

sh:lll h~ve obto.inca. from this Cocrn.ission ~ cortitic~tc of public 

convenience :l.nd necessity thorofor. 

(2) Tho.t Ro.dio.l HighW:l.Y COmI:lon C~.rrier Permit !~o .. 38-l.r253 

~d HiCh~~y Contr~et C~rr1er Pcrrait No. 38-6047 heretofore issued to 
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Don D'Onofrio, arc suspended until for good ccusc shown, the 

Comt".issio:l by supplcmento.l order hercirl other\'rise clirects. 

Tho secretary is dirccted to c~usc ~ certified copy of 

thi~ decision to be porson~lly serveu upon Don DfOnofrio. ' 

The 0ffccti "Ie d.."'..to of this order shC'J.l be forty (40) do,ys 

atter the service. 

-w 
C~lifornia, this ~ ____ ~ 

., -. ~ 
,/ 

. ',,," 

. .-' .-


