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Decision No. 4OLO%

In the Matter of the Application of )

CAPITAL FREIGHT LINES, a corporation,)

for authority to charge less than the) Application No. 31589
minimum rates under the provisions of)

the Highway Carriers' Act.

Appearances
Edward M, Bereol and R. H. Schwab, for applicant.

Charles W, Burkett., Jr., for Southern Pacific
Company, interested party.

Applicant is a California corporztion transporting property
as a for=-hire carrier over the public highways under avthority of

permits issued by this Commission. Among other things it transports

box shook in truckload lots from the factory of the Shasta Box
Company, near Redding, to variows destinations within Callifornia.

In this proceeding it asks the Commission to find that certaln rattes
apply as minimum for its services for the box company. In the alter-
native 1%t seeks authorlty to charge lesser rates than the established
ninimom rates.

Public hearing of the matter was had before Examliner
Abernathy at Sacramento on September 7, 1950. Evidence was sub-
mitted by applicant's general manager, by a consulting engineer,
and by the manager of the box company. A representative of the
Southern Pacific Company participated as an interested party in the
exanination of the witnesses.

The minimum rates applicable to the transportation involved

herein are those in Highway Carriers' Tariff No. 2 (Appendix "D" of |
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Decision No. 31606, as amended, in Case No. ¥246). Altcrnative
provisicus of this tariff permit highway carriers to assess the rates
of coumon carriers by rail when the raill rates result in lower
charges for the same transportation.l According to the record,
applicant has assessed the rall rates fer several years in the vellefl
that its service was the "same tronsportation," within the meaning
of the tariff, as that of thc rail carrier serving the bhox company.
Invthe carly part of this year members of the Commission's staff
conducted an informal investigation of applicant's operations and
advised applicant that its scrvice for the box company did not appear
0 be the same as that of the rall carrier. Appllicant has since
assessed charges on the basis of the rates set forth in Highway
Carriers! Tariff Ne. 2.
applicant's §resent rates are decmed By the box company to

be eoxcessive for the services involved. The company's manszer
asserted that beeause of conditions under which his conpany operates
it cannot pay the present rates. He said that the marketing of box
shook is a highly competitive undertaking. He declared that his
compeny is at a disadvantage as compared to competing bhox cowpanies
in Sacramento and in other points in the Sacramento valley. It is
morc dlstant from the prinecipal markets: 1ts labor costs are higher;
and other companics are loeated directly on rail and can ship at the
rald rates. He soid that he "flatly told" applicant that unless it
could reduce its prescat rates his company would either leasc or buy
ccuipment and perform its owa transportation. |
T — -

"Same transportation” is defined in Highway Carriers' Tariff No. 2
a5 meaning "transportation of the same kind and quantity of property

and subjcet to the same limitatlons, conditioms, and privileges,
although not necessarily in an ildentical type of cquipment,”
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In order to comply with the box company's demands for
lover rates, applicant seeks herein a formal determination by the
Commission that the rail rates may be applied as the minimum rates /
for 1ts transportation for the box company; in the altermative it
asks that it be authorized to assess certain rates which are higher
than the rail rates but lower than the rates which otherwise would
apply. Applicant's manager expressed the belief that either of
the sought bases of rates would enable his company to retain the
transportation busingss of the box company. He stressed the
importance to his company of the tomnage involved. He sald that
it accounts for about 39 percent of his company's total revenues.
He doubted that applicant could continue in operation if the
traffic should be diverted to other means of transportatién.

Included in the evidence which was adduced in support
of the application is a description of the manmer in which shook
is tendered for transportation purposes to applicant and to the .
rail carrier that serves the box company. Various financial data
were also submitted to show the financial results of the service
involved.

The testimony of applicant!s manager shows that the
.service of his company commences at the Shasta company's box factory,
at which point abplicant receives the shook for transportation.

The evidence shows further that the shipments which move by rail
are {irst transportcd by the box company at its own exﬁense from
its factory to the rail loading point adjacent to its properties,

a movement in excess of 1200 feet. The precilse scope of the service

that is available under the rail rates was not delineated herein.

On this record it secems clear, however, that the rail rates do not

comprehend any transportation other than from the rail loading point.
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Under the circumstances it is cvident that applicant's service
directly from the box factory is not the ''same transportapionﬂ as
that of the rail carrier.

Applicant's alternative proposal, that involving its
request for authority to assess lesser rates than the minimum rates,
is made pursuvant to Section 11 of the Highway Carriers' Act. This
section provides that

YIf any highway carrier other than a common carrier

desires to perform any transportation or accessorial
service at a lesscr rate than the mininum rates c.eey
the Railroad Commlssion shall, upon finding that the
proposed rate is reasonable awthorize: such rates less
than the minimum rates ...aoeee”
In conformity with the provisions of this section two questions
are presented for determination: (a) whether zpplicant is "other
than a common carricr," and (P) vwhether its proposed rates are
Ureasonable."

With respect to the character of applicant's operations,
the record shows that applicent holds pernits from the Commission
authorizing service as a highway contract carrier and as a radial
highway common c¢arrier. The nature of the transportation which may
be provided by 2 highway contract carrier is‘distinctly different
from that of a radlal highway common carrier. Highway contract
carrlage does not include the element of scrvice “"for the public
genaraily or any limited portion of the public.“2 On the other hand
a radial highway common carricr is one who dedicates and holds out
his transportation services to the publiec, or a substantial portion
thereof, and who docs not usuvally or ofdinarily operate between
fixed termini or over a regular route. The 'permits which applicant

5 .
Pacific Southwest Rallroad Aszociation and Marin-Sonoma Fast
w VSe J. P: Niclsen’ 9 C&l.P.U.c- 21 ] 2l9¢ -
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holds would iIndicate that it is undertaking to provide two different
types of transportation service, Statements of applicant's counsel
show, however, that the carrier "makes absolutely no distinction or
designation in as far as the operations between the two as to what
right be done,"

Applicant's operations relating to the transportation of box
shook assertedly are those of a highway contract carrier, regardless
of what nmight be the nature of its carriage otherwise. The carrier's
manager stated that a contract governs the services for the Shasta
company and that contractual agreements apply to similar services for
other box companies. He sald that the contract covering the services
involved herein provides that Capital Freight Lines will transport the
shook of the box company and thet it will assess the prevalling rates
for its service. He stated that the contract does not specify a ter-
mination date nor does it specify any nminimum quantity to be trans-
ported per month. According to the witness, the contracts with the
other box companies are oral and provide that Capital Freight Lines
will be given the shook of the other box companies to transport so
long as it gives satisfactory service.

Evidence to show a contractual relationship between appli-~
cant and the Shasta company was also submitted by the box company's
manager who stated that the contract was set forth in a letter written
geveral years ago.to the box company by its president (who was then
also president of applicant herein) stating that "Capital Freight Lines
was to do 2ll the box shook hauling originating from Redding insofar
as they were competitive with the minimum rates and gave a service

which was satisfactory."u

It appears that 45 to 50 percent of appllcant's revenues are earned
from transporting shook for box companies other than the Shasta Box
Company.

2+The record was left open at applicant's request until October 6, 1950,
to permit the introduction in evidence of the letter to which the box
company's manager referrcd. However, the letter was not submitted.

~5a
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Applicant's “contracts" are not such as to distinguish its
carriage of box shook as that éf a highway contract carrier. It
appears that they are principally informal understandings instead of
binding obligations assumed by mutual agreement between the carrier
and its shippers. BEven with respect to the '"contract! covering the
transportation involved herein it appears that it does not control the
relationship of applicant and the Shasta company, one to the other,
since the evidence shows the box company wutilizes the services of the
rail carrier for transporting shook even though the contract assertedly
requires that all of the company's shook be transported by applicant.
For the purposes of this procceding it has not been established that
applicant is "other than a common carrier."?

Regardless of the fact that applicant has not shown its
operations to e other than of a common carrier, the sought authority
to assess lesser rates than the minimum rates must be denied. Appli-
cant wndertook to establisﬁ the reasonableness of its propdsal through
evidence introduéed by the engineer witness to show that the service
for the Shasta company has been profitable in the past and that under
the sought rates it will continue to be profitable. The engineer  °
reported that the carrier's net earnings for 1949, before allowance
for income taxes, amounted to %.72 percent of its gross revenues from
all of its transportation services. Approximately 73 percent of the
gross revenues was earned from services other than the transportation‘
involved herein. With the other services accounting for the larger
part of the total revenues, it is clear that the combined revenue
showing does little to show the adequacy of earnings from the trans-

portation for the Shasta company 2alone.

Sg;en though it appeared that the "contracts" were mutually binding
obligations, that fact alone would not necessarily ecstablish appll-
cant's operations as of a highway contract carricr. For a discussion
of distinguishing features of contract carriage se¢ the Nielsen case,

supra.
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On the basis of a study which he had made of applicant's
operations, the engineer calculated that the sought rates would
return net earnings, before income taxes, amounting to 10.8 percent
of the gross revenues therefrom. The engineer's cost showing, how=-
ever; is subject to several important infirmities. It does not re=-
flect all of the applicable costs, Certain expenses, such as depre«
ciation expense and costs of insurance and licenses, were allocated
partly on the basis of applicant's annual vehicle use (use factor)
which was estimated to be 3498 hours per vehicle. quted‘ip relation

to the basic data set out in the engineer's exhibit, this use-~factor

figure is obviously excessive and the a%location of costs thereon

resulted in an understatement of costs. Furthermore, some of the
cost figures were developed on the basis of unsegregatéd or combined
data covering applicant's various services. The costs of a partic-
ular service are not disclosed by figures which include costs appli-
cable to other operations. In the development of certain cost factors
the engineer relied upon estimates but he did not establish the
validity of his estimates. Operating speeds of applicant's vehicles
were estimated, for example, and the estimates were represented as
the product of informed judgment. The figures may represent average
vehicle speeds of carriers observed by the engineer in the ambit of
his experience, but without direct evidence that they are representa-
tive of applicant's operations it does not appear that the estimates
are a suitable base upon which to develop the costs of the service

involved herein.

The use-factor estimate was developed from an analysis of applicant's
time records for May, 1949. Had the analysis been extended over ‘the
year ending with April, 1950, the full period covered by the engi- -
neer's report, the indicated use .factor would have been rnot more than
3000 hours, Had the estimate been made on the basis of the time
records for the first four months of 1950, during which time addi-

- tional vehicles were put in service, the use-factor figure would have
been between 2150 and 2700 hours, depending upon the number of
venlcles being operated.

~7-




531589 - 57 @ @

Upon careful consicderation of all of the facts and ¢ircum-
stances of record the Commission is of the opinion and finds that:

2. The service which applicant performs in transporting
box shook directly from the factory of the Shasta Box
Company is not the same transportation as that per-
formed by common carriers by raill in transporting
shipments of box shook from the railhead adjacent to
the box company's properties. '

Applicant has not shown that with respect to the
transportation service involved hercin its operations
are those of & highway carrier "other than a common

carrier” within the meaning of Section 11 of the
Highway Carriers' Act.

Agplicant has not shown that the lesser rates than
the minimum rates, for which It seeks authorization,
are "reasonable" within the mecaning of Section 11 of
the Highway Carriers' Act.

The application will b¢ denied.

Based upon the evidence of record and upon the conclusions
and findings set forth in the preceding opinion,

IT IS HEREBY ORDERED that the above-entitled application be
and 1t is hereby denied,

The effective date of this order shall be twenty (20) days
after the date hereof.

Dated at San Francisco, California, this /9 day of
Decenber 4 1950,




