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Decision No. 45259

BEFORE THE PUBLIC UTILITIES COMMISSION OF TEE STATE OF CALIFORNIA

In the Matter of the Application of )
0. J. BOZDEXER and A. T. RAWLINS )
(SACRAMENTO FREIGHT LINES) to remove)
a restriction in their certificated ) Apolication No. 30533
operative right between Sacramento )
and Los Angeles and for an extension)
of said operative right so as to )
serve Stockton. )

Edward M. Berol, for applicants.

Douglas Brookman, for California Motor Express, Ltd.
and California Motor Transport Co., Ltd.;
Gordon & Knapp, by Hugh Gordon, for Pacific
Freight Lines, Pacific Freight Lines Express,
Valley Express Co. and Valley Motor Lines, Inc.;
Rov Jerome and E. L., H. Bissinger, for
Southern Pacific Co. and Pacific Motor Trucking
Co.; Francis X. Vieira, for N. A. Gotelll
Trucking Co.; Lafayette J. Smallpage and
Harold J. Willis, for Lillie Transportation
Co., Inc.; Robert M. Walker and Frederick C.
Pfrommer, for The Atchison, Topeka & Santa Fe
Railway Co. and Santa Fe Transportation Co., all
protestants.

QPINION

Applicants seex removal of a restriction in their highway

common carrier certificate between Sacramento and Los Angeles which
limits transportation of general commodities and‘canned goods to
shipments of not less than 20,b00 pouéég. They also reqpest
authority to extend their certificated service for both general
commodities and perishadbles to Stockton, a point now served by

them under permits, In addition, they propose, with respect to

(1) Decision No. 42352, December 21, 1948, Application No. 23325.
Applicants also have a certificated operative right, granted
in 1942, between Sacramento and Fcather River Canyon points.
That right 1s not subject to0 a weight-per-shipment restriction.
(Dee. No. 35169, App. No. 2474k7.)
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northbound split delivery shipments from Los Angeles having final
destination at either Stockton or Sacramente, to deliver component
parts at intermediate points detween, and including, Fresno and

the two northern cities.

The application was submitted on concurrent briefs after
extensive public hearings held before Examiner Gregory at Sacramento

and Los Angeles during the period from October, 1949, to April,

1950. 3Bricfs were filed on July 14, 1950. Granting of the requested

authority was opposcd by the principal rail and highway common
carricrs operating between Los Angeles and Sacramento over the

Valley Route.

Deeision No. 42352, issued in the former procecding,

granted to applicants a certificate to transport (a) fresh fruigs

and vegetadbles between Los Angeles territory and an arca extending

generally from Santa Barbara to San Bernardino, on the one hand,
and an arca radiating approximately 50 miles from Sacramento plus
the points eof Fresno and Modecsto, on the other hand, and within

10 miles laterally of highways traversed, subjcct to o restriction,
proposed by applicants, limiting shipments originating at or
destined to off-highway points and outside of incorporated

communitics to not less than 10,000 pounds; (b) general commodities,

with certain exceptions, between Sacramento and a five-mile radius
thereof, on the one hand, and Los Angcles territory (as described
in Highway Carriers' Tariff No. 2), on the other hand, with inter-
mediate scrvice hetwoon Los Angeles and Lodid only; subject to a
wolght-per-shipment restriction, also proposed by applicants, of

20,000 pounds or morec; (¢) canned goods between Sacramento and

Lodi, on the one hand, and the Los Angeles arcea autherized for

fresh fraits and vegetables, as indicated in (a) above, on the
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other hand, also sudbjeet to a self-imposed 20,000 pound weight-

per-shipment restriction. ransportation of general commoditics
and canned gc&ds was further limited, a5 requested by applicants,
$O as to nreclude shipments of such traffic wholly within either

the Los Angeles or Sacramecnto areas.

At the time of the hearing in the former applicaéicn the
so-called "Savage" cases (Appl. No. 23877, ¢t al.) had not been
deecided by the Commission. Among the applicants in that group
who were seeking certificates to transport general commodities
between Los Angeles and Sacramento were Lillie Transportation
Company, Inc. and Western Truck Lines, Ltd., both of which appeared
in opposition to the Sacramento Freight Lines' proposal and urged
that the Commission defer a decision thereon pending determination
of the Savage proceeding. In addition, Lillie protested appli-
cants' proposal to serve Stockton as a certificated carrier of
fresh fruits and vegetables, it having theretofore acquired, by
transfer, a right to transport those commodities hetween Stockton
and vieinity and the Los Angeles produce markets. Pursuant to a
stipulation between counsel for applicants and counsel for Lillie,
entered into at the former hearing, applicants amended their
pleading so as to delete Stockton from their offer of certificated

service. Valley Express Company and Valley Motor Lines, Ine.,

originally protestants, withdrew their objection prior te the

hearing, as did also California Motor Express, Ltd. and California

Motor Transport Co., Ltd.

Applicants inaugurated thelr certificated service hetween
Los Angcles and Sacramento on March 1, 194%9. About March 15, 1949,
the copartners, Boedeker and Rawlins, together with Fitzhenry, a

Tormer employece who for the preceding cight months had been
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manager of the Transportation and Indusfrial Department of the
Sacramento Chamher of Commérce, originzted a plan to organize a
copartnership under the name of Black Hawk Motor Transport, to
transport provnerty as a contract carrier between the Los Angecles
area and Northern California and also to conduct operations as a
radial highway common carrier, Fitzhenry rejoined Sacramento
Freight Lines on April 19, 1949, 2s its credit and transportation
manager and general traffic adviser. Between that date and

April 27, 1949, when Black Hawk commenced operations, Fitzhenry
purchased a tractor and 35-foot scmi-trailer from Boecdeker and
Rawlins for $8,000 through a bank loan guaranteed by Boedcker,

and also horrowed $1,00C from Bocdcker personally for use as
working cash. With Boedcker's and Rawlin's acqulcscence, Fitzhenry
selected five of Sacramento Freoight Lines' best contract customers
between Sacramento, Los Angeles and other points, of whom three
shipped in lots of less than 20,000 pounds, and commenced serving
them under the name of Black Hawk Motoxr Tragsport. Three other

contract customers, formerly patrons of other highway earricers

(including Valley Lincs) operating between Sacramento and Los

Angcles, were added shortly to the grouw, making o total of
cignt contract patrons recciving service from Black Hawk between
Saeramento and Los Angeles, ns of the time of the Aprii, 1950,
hearings, plus some half-dozon radial acecounts in Northern Cali-

fornia scrved out of Sacramento.

In addition to tho trrctor and semi-trailer unit purchased
from Saceramento Freight Lines, Black Hawk uses in its oncrations
cquipment lcased from that carricr and dlso cmploys three owner-
driver truck operators on a subhaul basis. In Sacramento, Black

Hawlk leascs a portion of the Sacramento Freight Lines' terminal

lpm
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at a rental of $202 per month. At Los Angeles, Sacramento Freight
Lines performs plckup and delivery service for Black Hawk, for

which Black Hawk pays at the rate of 20 cents per 100 pounds.

The partnership of Boedeker, Rawlins and Fitzhenry
conducted the Black Hawk operation until September 1, 1949, when,
on advice of counsel, Bocdeker and Rawlins withdrew loaving
Fitzhenry in charge. Fitzhenry tostificd that the Black Hawk
organization was sct up primarily as an inducement for him to
rejoin Sacramento Frelght Lincs, as he would otherwisc not have
been interested in the salary offercd him. He also intimated
that the arrangement was designed to accommodate some of the
customers of Saceramonto Froeight Lines whom that carrier could not
lawfully continue to scrve under its newly-acquired ccrtificé%g.

We have considered it appropriate to cxamine the Black

Hawk arrangement in some detail, since a major portion of

protestants ' attack has been levelled at that operation which they

asscrt formed part of o long-range plan, conceived by applicants,
to cvade protests to their former apnlication and evcntually'to
sccure an unrestricted operative right. VWe now turn to an
¢xaminatlon of the present application which, ns stated carlier,
sgexs removal of the weight restriction on geoneral commoditics

and extension of certificated authority to Stockton,

The present application was filled July 30, 1949, five

months after inauguration of serviece under the restricted cortificate.

(2) Scetion 4 of the Highway Carricrs! Act makes it unlawful for
one to transport property both as a common carrier and a
cogtract carricor of the same commoditics between the same
points. ‘
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The proposal, in substance, 18 to operate four schedules, with as
many sections per schedule as the traffic may require, six days
per weck in cach dircction, serving Los Angelcs, Fresno, Modesto,
stockton, Lodl and Sacramento. The earliest schedule will meet
produce market deadlines., Later schedules will handle produce
for storage or distribution and dry freight. The last schedule,
arriving at Los Angcles and Sacramento at 8:00 a.m. the following
morning, will carry dry freight between thosc peints with pickups
and deliverics at authorized intermcdiate points. Rates will be
the minima ¢stablished in Highway Carriers' Tarlff No. 2 and
supploments therecef, subject ¢o maintenance of Class B rates as

minima for Classes C, D and E. The cvidence indieates that appli-

cants' coxpericace, facilitics and cquipment are adequate for the

scrvice propascd.

Fitzhenry testified that the reason for filing the
application so soon after commencement of operations under the
restricted certificate was due to receipt of complaints from fresh
fruit and vegetable shippers who also shipped from Los Angeles to
northern markets such incldental dry freight as dried fruits and
vegetadbles, edible nuts, containers and labels, but who could not
always meet the 20,000 pound minimum weight restriction on those
items. Similar complaints, he stated, had 2150 been received from
"shippers of general merchandise who had formerly used Sacramento
rreight Lines for both truckload and less-than-truckload traffic
but had since been comnelled to use other carriers for transportation
of their smaller shipments. The record shows, however, that on
numerous occasions after commencing operations under their restricted
certificate, applicants transported shipments of general commodities
welghing less than 20,000 pounds between Sacramento and Los Angelcs

for some of these customers.
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As an additional reason for removal of the restriction,
applicants claim that the operation has been unsucecessiul
financially. They offered an exhiblt at tho closing hearings in
April, 1950, purporting to show a comparison of revemies and
expenses for the years before and after commencement of the

scrvice. Summarized, the exhibit indicates as follows:

(Applicants' Exhibit No. 14)
Mar. L, 19%€ . Mar. 1, 1949
to to
Feb. 28, 1949 Feb. 26, 1950

Total operating recvenue $ 1,047,244.33 § 1,159,729.17

Total operating and other
expense 1,027,538.47 1,169,489.36

Net operating gain (Loss) $ 19,705.86 (& - 5,760.19)
Interest Expense L. 845.09 b L6k, QL
Net gain (Loss) 14,860.77 (& - 10,225.13)
Operating Ratio (%) 98.12 100.497

A previous cxhidbit, introduced at the October, 1949,
hearings (Exhidit No. 6), indicatcs that applicants enjoyed net
carnings of £34%,441.05 for the first cight months of 1949.
Incidentally, and whilc on the subject of figures, the record shows
that Black Hawk Motor Transport, during the period from Awnril 27,
1949, to February 28, 1950, had a net operating income, before

income taxes, of about &4,000.

Applicants also offered an coxhibit (Exhidbit Yo. 15)
ourporting to indicate that, for the peried from September, 1949,
through February, 1950, tholr less-than-capaclty ladlings between

the Sacramonto and Los Angeles arcas resulted in unused truck

loading space, northbound, for 4,591,622 pounds of freight and
southbound for 1,239,04%l pounds.

-7
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Applicants contend that these financial and operating

statistics show that their restricted highway common carrier

service is neither feasible nor proper and that this adverse
cxperience, together with the testimony of shipplrs (which we shall’
prasontly cxamine bricfly), justifies removal of the limitation

on their operative right.

Protestants, on the other hand, assert that applicants'
predicament has been caused not only by their own misgulded cfforts
to cnter the gencral commodity transportation ficld under unworkable
restrictions, the adversc results of which thelr past oxperience
should have cnabled them to anticipate, but also because of
diversion of luerative traffic to Black Hawk Motor Transport.

In addition, protcstants gontcnd that the evidence shows no need
for additional transportation scrvice between Los Angeles, Stockton
and Sacramento, cspeeially sincc, both prior and subscquent to the
filing of this application, several new carricrs have cntercd the
field as a result of the Commission's decisions in the Savage and
other caéii.

With the cxception of Santa Fe, which does not scrve
Sacramento dircetly, these carricrs now offer direct overnight
service for the transportation of general commoditics between Los

Angeles, Stockton, Sacramento and the various intermediate points

(3) Dee. No. Date Apvl. No. Carrier

41237 Feb., 17, 1948 2886k Valley Motor Lines, Inc.

43003 June 14, 1949 27270 Liléie Transportation
0., Inc.

43003 June 1%, 19%9 27573 Pacific Frcight Lines

43262 Aug. 29, 1949 30295  California Motor Trans-
port Co., Ltd.

43355 Oct. Y%, 1949 27203 Sanga Fe Transportation
°.
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en route which they arc respectively authorized to serve. Southern
Pacific nnd Pacific Motor Trucking Company also operate in this
territory, dbut do not offer an overnight service. Gotelll Trucking

Company transports fresh fruits and vegetables between Stockton

and a 20-mile radius thercof and Los Angeles. Some of the general

comnmedity carriers, according te the evidence, will deliver freight
on Saturdays if requested, but do not ordinarily keep their
torminals open on that day, due te insufficlent demand and to
higher labor costs for Saturday werk. Seme ten or twelve permitted
carricrs alse opcratce in‘thc territory in sctive competition with
the common carriérs. The protesting carrliers all appear to have
substantial facilitics with which to conduct their respective

opcrations.

Applicants' proposal was supported by the testimony of
some 30 shippers and receivers of truckload and less-than-truckload
frcight, dncluding shippers of general commodities; fresh fruits
and vegetables and related dry freight moving teo produce markets.
While a number of these witnesses cxpressed some dissatisfaction

with the services of thc protesting truck lincs, 1t was shown that,

(%) Prior to institution of dircct service by Pacific Freight
Lines and California Motors, traffic from Los Angeles destined
to Sacramente and Stockton was handled by means of an inter-
ehange arrangement at Fresno between Valley and Paciflc Freight
Lincs, and by a similar arrangement at San Francisco between
California Motorsand Delta Linees. Scrvice under these
econditions was nermally on the basis of sccond-day delivery.
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on the whole, they were not too familiar with the changes in the
operations of such carriers as Pacific Frelght Lines and galifornia
Motors, whose direet service between Los Angeles, Stockton and
Sacramento was cither in the proccss of being established or had
been in operation for a short time when the witnesses gave their
testimony. This was particularly true in the case of witnesscs
from the Sacramento arca. On the other hand, witnesses called by
protestants at the Los Angeles hearings, all of whom dealt in
general commeditics, expressed satisfaction with the services of
the respective carriers on whose behalf they were called. Many

of them had noted an improvenent in delivery time on traffic from

Los Angeles to Sacramento via the ncwly-ecstablished direcet services.

Witnesses called by Lillie Transportation Company, whose
testimony was reccived chiefly pursuant to stipulaticn although
they were present 2t the hearing, were mainly these who had
traffic originating at Los Angeles destined to Modesto, Stockton
znd Sacramento and who utilized the split delivery service offercd
by that.carrier between those points. Pacific Freight Lincs,

Valley Lincs and California Motors nlso offer split delivery service
on such traffic teo the extent indicated by their tﬁriffs, and
applicants have proposed to de likewise on northbound shipments

caly.

As previously indicated, one of the principal reasons
which prompted the filing of this application, according to
applicants' transportation manager ritzhenry, was the alleged
inability of the carrier, after recelving its restricted certificate,
to continue to transport shipments of dry freight welghing less
than 20,000 pounds which normally move to produce markets in

connection with shipments of fresh fruits and vegetables. The

-10-
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testimony of six of these shippers of produce and related dry
commodlities indicates clearly that they have dbeen put %o considerable
inconvenience as a result of having to seek out other carriers for
their smaller dry freight shipments while at the same time

utilizing applicants' service for early deliveries of fresh produce.
None of the protestants, with the exception of Lillie and GCotelli
(the latter serving between Stockton and Los Angeles only) avpear

to be in as favorable a position as applicants to render an expedited
service for both perishables and related dry freoight between the

peints sought in this procceding. Indeed, the rccord leaves 1little

doubt that applicants enjoy an cnviable reputation for dependability
in this Ticld, and that thelr self-sought restriction is a handicap

not only to themsclves but also to the produce shippers whom they

Serve.

Applicants' restricted certificate was issued late in
1948 upon 2 finding by the Commission that, at that time, there
was '"neo direct overnight common carricr service, by rail or truck,
between all the points proposed to be scrved by applicant as to
whieh the evidence shows a need for such service." (Dee. No. L2352,
Appl. No. 28326.) The certificate granted by the Commission was
not restricted as to fresh fruits and vegetables, oxcept in
conncetion with off-highway pickups and deliveries. Since that -
right was granted, howcver, there has boen a substantial increase
in the nunmber of highway carriers cortificated to transwort zenoral
commoditics in the teorritory between Los Angeles, Stockton and
Sacramento.  Although those carriers do not offer a plekup and
delivery scrvice with their own equirment in as extensive an area

around Sacramento and North Sacramento as do applicants, that fact

would not persuvadec us to romove completely the general commodity

-11-
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rcstricﬁion in applicants' certificate without additional
substantial cvidence, lacking on this rccord, that a rcal nced on
the part of shippers or roceivers in the Sacramente arca is not
currently boing met by applicants' present scrviec and the services

of the protesting carriers.

We believe that this record justifies tho conclusion,
and we so find, that public convenience and neccssity would be
subserved by modifying applicants' ccrtificated operative rights
so as to pormit the transportation, in any quantity, of so-called
"dry frcight' between Los Angeles, Stockton and Sacramento, when
such freight is destincd from producers or supplicrs to wholesale
produce markets. We arc not persuaded that applicants are cntitled,
cither cquitably or upon thc basis of their showing, to further

moCification of their certificated authority at this time.

The auvthority sranted herein will be ¢arricd out by
means of an amgndment to the restriction now apvpearing in Paragraph
IIT (1) of the order in Decision No. 42352, issued in Application
No. 2E325.

CRDILR

Public hearing having been held upon the instant

application, cvidenec and brilefs having been received and
considercd, the matter having been submitted, the Commission now
being fully adviscd and having found that public convenicnce and
neeessity so require,

IT IS ORDERED:

(1) That Paragraph III (1) of the order in Deéision No.
42352, in Application No. 28326, be and it is hereby amonded by

~12-
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adding thereto the following proviso:

"Provided, however, that the foregoing weight limitation
shall not apply to traonsportation of nuts in shells,
driecd frult and dried vegctables unmanufacturced and
unproceessed, containers and labels, destined from
producers or supplisrs to wholesale producc markets,
between all points applicants are avthorized hercin
o serve and including the point of Stockton.!

(2) Exccpt as hercinabeve modificd, said Decision No.

42352 shall otherwisc be and remain in full foree and effect, and,

exXecept as granted horein, Application Ne. 30533 is herceby denied

in all other respeets.

(3) That in providing service pursuant to the authority
herein granted, applicants shall comply with and observe the
following service regulations:

a. Applicants shall file o written szcceptance of
the modification of their certilicate herein
ranted within a period of not to exceed thirty
%30) days after the effective date hereof.

Within sixty (60) days after the effective date
hereof and on not less than five (5) days' notice
to the Commission and the public, applicants shall
establish the service herein authorized and comply
with the provisions of General Order Ne¢. 80 and
Part IV of General Order No. 93-A, by filing, in
triplicate, and conecurrently making effective,
appropriate tariffs and time schedules.

Subjeet to the authority of this Commission o
medify them by further order, apvlicants shall
conduct the operations herein authorized over
the following routes:

Over any and all routes specified in
Paragraphs I (a), I (b), II and III of

the order Iin Decision No. 42352, in
Application No. 28326, and via U. S.
Highway 99 between Sacramento and Stockton.

The effcetive date of this order shall be twenty (20)
days after the date hereof.
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