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ORICINAL

BEFORE THE PUBLIC UTILITIEZS COMMISSION OF THE STATZ OF CALIFORNIA

" Decision No. Aa=ama

Investigation into the fares, rules,
regulations, charges, services, oper=-
ations and practices of Arrow Alrways,
Ing.: California Central Airlines;
Kenneth G. Friedkin, doing business as
Pacific Southwest Airlines; Robin
Airways, Inc.; Southwest Airways
Company; Transcontinental & Western
Air, Inc.; United Air Lines, Inc.; and
Western Air Lines, Inc.

Case No. 5271 .
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Ray E. Costello, for Southwest Airways Company,
respondent,

Donald Keith Hall and D. P. Renda, for Western Air Lines, Inec.,
respondent,

Kenneth G. Friedkin, for Pacific¢ Southwest Airlines,

: respondent,

John W. Preston, Jr., for Californmia Central Airlines,
respondent,

Charles Stearns, for United Air Lines, Inc.,
respondent, -

David G. Shearer, for Trans World Airlines, Inc.,
respondent, ’

Norman D. Kessler, for Robin Airways, Inc.,
respondent, .

Wilson E. Cline, C. E. Jacobsen and Thomas A. Hopkins,
for the staff of the Public Utilities
Commission of the State of California.

OPINION

This proceeding is an investigation upon the Commission's
own motion into the reasonableness, lawfulness and propriety of%the
fares, rules, regulations, charges, services, operations and practicés
of respondent air lines for the transportation of passengers between e
the San Francisco Bay area and the Los Angeles area. V

Public hearings were held before Commissioner Craemer and
Examiner Bryant at Los Angeles en Mareh 14 and 27, 1951. Brief$ have

been filed. The matter is ready for decision.
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This invoestigation was instituted by the Commisslion upon
receipt of information thet farea were bedng assessed for sp—called
*ecoach" transportation in excess of those named for such seivice in
the tariffs on file with the Commission. The eignt air car%iers
maintaining published fares between the San francisco and Los Angeles
areas were made respondents. |

Factual evidence was offered by representativas of varilous
of the carrifers and by members of the Commission's staflf. The record
shows that certain of the respondeﬁts are not offefing the anch
sefvicos with which this investizatior is primarily concerned.

Arrow Airways, Inc., s no longer orerating common carrier sérvice

of any nature, and has requested that the tariff woich it heretofore

1
r1led for Calilornia operations ve cancelad. Similarly, a member

of the Commission's stalf testified that the operatlons ol 3obin
Alrways have been suspended or discontinued. Soutnwest Alrways
Company aud Trans Worlid Alrlines, Ine., (formerly Iranscontinental &
Western ALr, inc.) haVe no coach operations between Califonnia
points, and there is no ovidence in thlis proceeding that eltner of
these.companies has made any wnavthorized lncrease in fares or
otherwise operated unlawfully or improperly. Kemnoth G. Fr#edkin,
doing business as Facific Southwest Airlines; operates a‘cohch
service betwesn the San Francisco and Los Angeles areas. The record
shows thnt his fare for this service was palntained at 39.95 until
Narch 28, 1951, on which date he increased 1% ©o 311.70, under auth-
orization from this Commission. The ovidence is clear th&t
Friedliin properly continued to acsess and colloct the lowcr}fare
wntil bBis taraff was lawfully amended. AS To Wiese thxen cér:ie:s v//
the investigation may be discontinued upon cancellation of the inop-

erative tariffs.
pe

2

Exhibit No. 6.
Authority No. 20-12~121 of March 20, 1951.
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The remaining respondents are Callfornia centréllAir?

lines, United Air Lines, Inc. and Jestern Alr Lines, Inc. As to
these three earriers the esgentlal facts are simllar and undisputed.
Each or them operates coach Lflights between the San Franciséo ﬁnd' ~
Los Angeles areas. For some time prior to Narch 1, 1951, Célironnia
Central Alrlines malntained for this service & one~way Iarefof $9.99
and the other two companies maintained a fare of ¢9.95. Ef#ectxv;
with that date oach of the companies started to collsct and thereafter
continued to collect a faro of $11.70. =Zach of the companiés h&d;
filed with the Commisslion, prior to iarch 1, an application sesking
autnhority to malke the fare incroase. None of the applications aad
begn granted prio> to Mareh 1, nor have they yet been grantcg.B

AT the conclusion of the taking of evidence th01Commla-
sion's starfrl moved fthat the Commzission promptly Zssue a preliminary
order requiring the three respondents (1) to ceass and desist charging
éasSongor fares for alir line coacn travsi in excess of the aﬁthbrized
fares set forth in taeir tariffs on file with the Commission, (2) to
vrepare and naintain a record of the names and addrosses of'all‘
persons from whom more than the authorized fares have been o? may be
collected subsequent to February 28, 1951, and (3) to make réparation
of the excess of the wnauthorized fares over tho authorized fares to
all passengers whose names and addresses are reasonabtly asceﬁtalnable.
Replles to the rmotion were, by agreement, Iincorporated in thé}briefs-
filed by tho three respondents. : ?

At the hearing and in their briefs the three caréiers
urged various extenuating circumstances. rrimarily tiaey chalienged ‘
the Commission's power to regulate in any respect the activities and’

business of air transportation companies. They contendad, and

It was these circumstances waick impelled the institution of this
proceeding.
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offered evidence to establish, that the fare increase‘was‘made in
response to a reguest by‘the‘chairman of the Civil Aeronaﬁtics Board,
which request‘fne companies construed to be tantanount to a demand.
They asserted that in any event the $11.70 fare is fully justified,
and, without waiving their objection that the Commission iacks‘juris-

diction, introduced {inancial and other evidence designed to support

the assertion.

The jurisdictional question may be considered first. The

respondents argue on various grounds that the provisions of Article XII
of the California Constitution are not applicable to air carriers,
that the constitutional sections are not self-executing, aﬁd that the
California legislature has not made a specific grant of pbwer tq‘the
Commission to regulate air carriers. United Air Lines, Inc., and
Western Air Lines, Ine., assert further that the regulation of air
commerce is a field which has been completely occupic& ﬁy the Federal
government under the Civil Aerénautics‘Act‘of 1938, United Air Lines,
Inc., advance the additlonal argument that its operations in question

are interstate in nature.

Article XII of the California Constitution contains many

provisions which are pertinent to the jurisdictional qﬁeétion. Section
17 of said Article provides that, "All railroad, canal, and other ;
transportation companies are declared to be common\carriérs; —
Section 23 of said Article, in part, state# "every zommon carrier, is
hereby declared to be a public utility . . ."

The staff on cross-examination of witnesses for the airlines
developed the fact and we now find that the three air carriers,
California Central Airlineé, United Air Lines, Inc., and Western Air
Lines, Inc., which nave inereased their coach fares withéut Commission
authorization offer their services to the pubdblic in gencral. C&unsel
for United Air Lines, Inc., in their brief admit that United is a

common carrier.
—lim
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In the recent case of State ex Rel State Railway Commission
Ramsey (19%9), 151 Nebr. 333, 27 N. W. (2d) 502, the Supreme Court
Nebraska in considering whether air carriers are common carfiers

that term is used in the Nebraska Constitution laid dowa the

following principles:

", . . & Constitution is intended to meet and be applied
to any conditions and circumstances as they arise in the
course of the progress of the community. The terms and
provisions of constitutions are constantly expanded and
enlarged by ¢construction to meet tie advancing affairs
of men. While the powers granted thereby do not change,
they &o apply to 2ll things to waich they are in their
nature applicable. . . . These principles have been
held to be applicable to transportation by air. . . .
Common carriers by air are Indistinguishable from other
common ¢carriers with respect to the policy of the law,
Any person or organization engaged in transportation by
air for hire is a common carrier.” (p. 338 Nebr. Reports)

The California Supreme Court had wader comsideration in

Western Association of Short Line Railroads v. Railroad Commission

L r—— -

(1916), 173 Cal. 802, 162 Pac. 301, the question whether companies
engaged in the then new businesses of transporting freightrin motor
trucks and passengers in auvtomobile stages were "other‘transportation
companies" referred to in Article XII of the Californingonstitution.
The Court unequivocally held that they were public traﬁéportation
companies, common carriers, and public utillties. |

| In light of the foregoing cited constitutional provisions
and judicial decisions, we find and hold that the herein alr carriers
operating wnder coach fares between the Los Angeles,aréa and the
San Iranclsco Zay area are transportation companies, cémmon carriers
and public utilities. |

Ve now turn to the gquestion whether the Public Utilities

Commission has jurisdiction over the air carriers with respect to

increases in fares charged for transportation between points within

the State of California.
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Section 20 of Article XII of the California Constitution, in

part, provides:

"No railroad or ouher transportation company shall
ralse any rate of charge for the transportation of freilgiat
or passengers or any charge connected therewith or inci-
dental thereto, under any circumstances whatcoever, except
upon & showing before the railroad commission provided for
in ths Const‘tution, that such increase 1s justlfzed,

- @ L

Section 22 of Article XII of the California Constitution,
in part, provides: | | '

"Said Commission shall have the power to establish
rates of charges for the transportation of passengers
and freight by railroads and other transportation com-
panles, and no railroad or other transportation company
shall charge or demand or collect or receive a greater
or less or different compensation for such transporta-
tion of passengers or freight, or for any service Iin
connection uhorewlth betwcen the points named in any
tarif{ of rates, tablzshcd by said Commission than the
*ateg, fares and charges which are specified in such
tariflf, . . .

In the Short Line Railroads case, supra, the Sunreme Court

ordered that a peremptory writ of mandate issue requiring the

Commission to assume the jurisdiction conferrea b} {he QBOVé‘QUGth
nortion of Sectionvza. With reference to the absence of enabling

legislation, the Court stated at page S0%:

"It is not and will not be questioned hut that if the
constitution has vested such power, 1t is not within the

legislative power, either by its silence or by dizect

endctment, to modify, curtail, or abridge this constie

tutional grant,"

That decision is & clear statement that the provisions of
sald Section 22 of the constitution are self-executing, and that the
Commission must exerclse the authority therein conferred regardless of
any abvsence of legislative enactments. While the Court did not refer
to Section 20, there is no reason why the same construction would not

be given that section.
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Various of the respondents have referred to In Re Mantinez

(1943), 22 Cal. (2d4) 259, 138 P. (2d) 10, as being contrary to the

principles above set forth. It 1s true that the Martinez case contains
dictum to the effect that the Commission may exercise juri#diction
only where suci jurisdiction is given by the legislature. 2However, in
the Martinez case the Court had under consideration Sectioﬁ 23 of’
Article XII which reads, Iin part, as follows:

", . . The Railroad Commission shall have and

exercise such power and jurisdiction to supervise

and regulate public utilxtzes, in.the State of

California, and to fix the rates to be charged.

for commodities furnished, or services rendered

by public uwtilities as shall be conferred upon it

by the Legislxture, and the right of the Legislature

to confer powers upon the Rallroad Commission

respecting public utilities is hereby declared to

be plenary and Lo bhe unllmited by any provision

of this Const;tution. e e 8

The grant of jurisdiection to the Comuission over‘intrastate

rates of air carriers is found in Sections 20 and 22 of Article XII of
the constitution, The provision quoted from Section 23 of said Article
can c¢laim no prioriﬁy over Sections 20 and 22 of sald Article unless
the former provision is more specific than the latter. As(a mgtter of
fact the latter are more specific than the former with respect to the
regulation of rates of "other transportation companies.'" Should there
be any possible ground for doubt on this point the provisions of
Section 23 are conclusive against the contentions of respoﬁdents. Sald
Section 23 further provides, in part, as follows: ‘

" . Nothinz in *his section (Section 23 of

Articlc XII) szall be construed as a limitation upon

any power conferred upon the Railroad Commission by

any provision of this Constitution now exiuting or

adopted concurrently herewith.,"

In the face of these plain and wanbiguous provisions of the

constitution and in view of the holding in the Short Liﬂe Rdilrcads

case, supra, the dictum in the Martinez case cannot be consiaered as

establishing a rule of law contrary thereto,

7=




1 C.5271 IB %

The Civil Aeronautics Act does not purport‘to extend econamic
regulation to intrastate transportation of persons or property other
than mail. The states are therefore free to regulate intrasthte rates
and fares of air carriers to the same extent as they regulgte intra-
state rates and fafes of railroads, trucking and bus companies, and
telephone and telegraph utilities. (Cooley v. Board of‘Poﬁt\wardens

é?fl (1851), 12 How. (U.S.) 299§§ 13 L. ed. 996; Minnesota Rateéjcases
(1913), 230 U. S. 352, 57 L. ed. 1511; Eicholz v. Public Service Com-
mission (1939), 306 U.S. 268, 83 L. ed. 641; Smith v I1llinois Bell
Telephone Co. (1930), 282 U. S. 133, 75 L. ed. 255; Lindheimer v.
Illinois Bell Telephone Co. (1934), 292 U. S. 150, 78 L. ed. 1182.)

Based upon the law and the facts we hold that theruris-
dictibn of the Cormission in the premises is c¢lear and thaﬁ‘such
jurisdiction should be exercised. The contention of responﬁents to
the contrary we hold to be without merit.

A number of exhibits were submitted in Justlflcatmon of the
reasorableness of the $11.70 fare. Among these was a l7-page inter-
departmental memorandum of the Civil Aeronautics Board conéisting
essentially of estimates of revenues generated and expenses incurred
by United Air Lines, Inc., and Westernm Air Lines, Inc., for air coach
operations on the Pacific Coast. According to this memorandum, United
incurred a loss of $73,461 in the San Francisco-Los Angeleé Operations
for thc period May through August, 1950, and Westera smmllarly incurred
a loss of §27,4L78 for the period June through August, 1950.%4 It was
pointed out that the fare of $11.70 represents an increase?of\approx—
imately one-half cent per passenger mile over the $9.95 fa}e, and that
it results in a per-mile fare of about 34 cents. According to the
Civil Aceronautics Board, this contrasts with recently increased‘fares

£ 4% cents ﬁer passenger mile now generally prevailing thfoughout the

rest of the country for air coach services. The record in this pro-

ceeding is clear that the $11.70 fare was developed, recomﬁended, and

in fact urged upon the carriers, by that Board. | : //’

4 The estimated losses are on the basis of fully alliocated costs.
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Tnited Air Lines, Inc., through its traffic manager, intro-
duced additional evidence doncerning the operatioa of its coach
rlights between the Sexn Froncisco and Los fageles areas.f For its
revenuve aad exyeﬁse allocations, however, this company offered only
the aforesald analysis mado by the staff of the Civil Aeronautics Board.
 United did not submit comparable estimated results for the future. The
following table shows actual operating exjerience at the $9.9S,fare
as developed by the Board's stalf ond submitted by the company. A
second colwm shous, for comparative »urposes, the resulks wh;éh
would have obteined for the same period if the higher ra?e had apnlied
and 81l other conditions were unchenged.

URITED AIR SIkze, IiC. ‘
iing w ugust, 1950)

Actual Adjusted
Experience Experience
at 59.95 Fare at 511.70 Fare

Revenues % 519,629 3 849,629
Addlitionel Revenue from :

Tnereesed FarcGeeessss 26,735 (1)

Total Operéting Revenues ' ¥ R 3 6h5;36h

Operating Cxpenses
Flylag Operations
Direct Yaintenance Flight Zqpt.
Depreciation - rFlight Zqpt.
Grownd & Direct Maintenance y :
Grownd Operations 90,08
Stewardesses' Salaries & Zxpense 8,0
Passeazer Insurence & Supplies 9,847
Tpraffic and Sales . 90,529
Advertising and Publicit 11,703
General and Administrative 17,881
Depreciation - Ground Egpt. 16,925
Ceneral Headquarters Expenso 88,097

Total Operating Expense 3 623,096 3\623,090 (2)
Net Operating Profit (3) 3 (CT5L8T) 23,27
Operatiné Ratlo (3) 113.45% , 9@.&%‘

( )  Denotes Loss

(1) Revenue resulting f{rom & 17.6 mor cent increase In lares.
(2) Carrier did not submit 1951 estimated expenses. 3
(3) Before federal income taXes. :
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The directer of budgetary ceoatrols of Westerg Alr Lines,Inc.
Introduced and exnlained on exhibvit showiagz montn-by-mdnth resuits‘
of cosch onerations botween the San Francisco and Los Angelesfarcas
for the nine months from June, 1950, through February,;195l. : The

lacrease in passeaper revenues, assuning & fare of 3511.70 instead of

$¢9.95, wac included, but this cormany, lilze United, dic not submit

estimated revenues or expenses for the future. The actual and ad-
justed Pisures for westermi Air Lines, Inc. are shows 4 the tubdle
which follows:

WESTERL AIR LINSS, INC.
(Nine ionths knding with February, 1951)

Actuel (1) Adjusted
Ixperience Ixperience
at $9.95 Fere at S11.70 Fare

Revenues & 1,003,527 5 1,063,527
Additional revenue from 1

inereased fare.. : 180, 793 (2)
Total Operating Revenue - 1,Q63,527 4 1,238,320 &

Operating Expenses:
Flight Omerations ' 262,881
Direct Ilaintenaace ol., 11l
Depreclation of Flight Eqpt. 126,0¢0
Indirect & Ground Expense ¢83,770

Total Operating Lxpenses 3 1,167,785 v 1,167,765 (3)

Net Qperating Profis (L) (—I0L;238) ; 80,555

Operating Ratlo (L) 109.84 93.6%

(T ) Denotes Less |

(1) Pobruary cocss tased on Jenuary experience prorated for 28jdays.

(2) Additional revenue resulting from the increased fare as estimated
by the witness. '

(3) Carrier did not submit 1951 estimated e:xpenses.
(lu) Before federal income tax.
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California Central Airlines, which operates wholly wiﬁhin
the State of California, derives approximately 90 per cent of its
revenue from coach flights between the San Francisco and Los Angeles
areas. The cperations of this company were not included in théjstaff
report of the Civil Aeronautics Board. Exhibits submitted 1% the-
company show revenues, expenses, and estimated costs as well as
various plane-mile and passenger-mile data. According to the evi-
dence, the company earned in the yéar 1950 a net profit of 31,512;
and, if the higher fare and certain increased expenses had been in
effect during the year, would have received an estimated net profzt
of 320,104. The operating ratios would be 99.8 per cent and Q8 )
per cent, respectively. The figures as submitted by this company

are summarized in the following tabdble:

CALIFORNIA CENTRAL AIRLINES
(Twelve-Month Period)

Year 1950 Year 1951
Actual Estimated
Experlence Experience
at $9.99 Fare “at $11 70 Fare

Cverating Revenues 3 855’1L5,, % 981,,21 (1)

Operating Expenses:
Flying Operations 605 290
Ground Operations
Ground & Indirect Maintenance
Passenger Service '
Traffic and Sales 114, ,806
Advertising & Publicity 31,537
General & Administrative L, 564
Depreciation - Ground Property 1,333

Total Operating Expenses $ 853,633 3 961,267 (2)

Net Operating Revenues (3) $ 1,512 3 20,104

Operating Ratio (3) 1 99.8% 98.0%

(1) Revenue fesulting from the 17.1 per c¢ent increase in fares and
an estimated diminution of five per cent in the number of
passengers carried.

(2) The estimated expenses for 1951 were not segrugated by accounts.
(3) Before federal income tax.




None of the companies supplied all of the supporting or
underlying data which would be desirable. Neverthéless, considering
all of the circumstances of record, the evidence is convincing, and
we find as a fact; that the higher fare is justified. Publicaﬁion,
filing and maintenance of the fare will be aﬁthonized. |

It is entirely clear, howeve#, and indeed it is not dis-
puted, that California Central Airlines, United Air lLines, Iné., and
Western Air Lines, Inc., increased their fares without first receiving
authorization from this Commission. Timely requests for authérity to
make the increase were filed, but the showings required by the state
constitution were made belatedly, and were incomplete at the time the
instant investigatory proceeding was instituted and notice thereof
served upon the respondents. The order which follows will Auﬁhorize
publication and maintenance of the $l1.70 fare for the future. These
companies are hereby placed on notice that they are and will here-
after be deemed to be “transportation companies® within the meAning
of the Constitution of the State of California, and that they are
subject to the prohibitions and requifements of said constituticn.

We also call the attention of these companies to Section 76(a) of
the Public Utilities Act, which provides:

»

"Any public u3111ty which violates or fails to com-‘
ply with any provision of the constitution of this state
or of this act, or which fails, omits or neglects to obey,
obgerve or comply with any order, decision, decree, rule,
direction, demand or requirement or any part or provision
thereof, of the commission, in 2 case in which a penalty:
has not hereinbefore been provided for such public utility,
45 subject to a penalty of not less than five hundred dol-
l%gs nor more than two thousand dollars for each and evcry
offense.”

In view of the fact that these air carriers since March 1,
1951, have been charging fares in excess of the fares reflected by
their tariffs on file with this Commission as applied to coach opera-

tions between the San Francisco Bay area airports and the Los Angeles

-12-
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area airports, we are of the opinion that amounts collected in excess
of such tariff fares should be refunded, wherever vpossible, to:pasy
sengers who have paid the same and such direction will be incorpor-
ated in the order following this opinion. Sections 20, 21 and522 of
Article XII of the State Constitution fequire that such reparétionv V/
be made.

There is some evidence, not hereinbefore discussed, rela-

tive to possible failure of some of the respondents to comply stricly

with their filed tariff rules governing refunds or exchanges of
unused tickets. This subject was subordinate to the basic issues in
this proceeding, and the evidence thereon was in any event inconclu-

sive. On this subject we make no finding of fact.
ORDER

Public hearings having been had in the above-entitled
proceeding, evidence having been received and duly considered, the
Commission now being advised and basing its order upon the findings
and conclusions set forth in the preceding opinion,

IT IS HEREBY ORDERZD:

1. That California Central Airlines, United Air Lines,

Inc., and Western Air lines, Inc., be and they are hereby‘authorized
to publish, file and maintain a one-way adult coach fare of §A1.70

for transportation of passengers between San Francisco Bay area air-
ports on the one hand and lLos angeles area alrports on the ¢ther hand.
2. That California Central Air Lines, United Air Lines;
Inc.; and Western Air Limcs, Inc., be and they are hereby ordéied %o
make reparation, wherever possible, to passengers paying coach fares
for transportation between the San Fraoncisco Bay area airports on the

one hand and the Los Angeles area airports on the other hand, in
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excess of the farcs as reflected by the tariffs of these air carriers
on file with this Commission.

3. That California Central Airlincs, United Air Iihés,
Inc., and Vestern Air lines, Inc., and all other of the respoadents
operating as common carriers, be and they are heredy adjured and
admonished that they mey not, for the transportatioﬁ'éf‘ﬁasseﬁgers
and property in intrastate commerce between points within the: State -
of Caiifornia, raise any rate of chargé under any circumstances what-
soever except upon a showing before the Comnmission that such incrcése
is justified, make unreasonable charges, discriminate in charges or
facilities, nor in any other manner violate any of the provisions of
Article XII of the Constitution of the State of California appliceble
to trahsportation companies.

L. That tariffs heretofore filed with this Commission bj

Arrow Airways, Inc., and Robin Airwzcys, Inc., naming fares, rules

and regulatiqns governing trensportation of passengers between points
in this state, be.and they are hereby canceled. |

5. That the several pending notions for dismissal of the
proceeding as to particular respondents, and the pendiﬁg mbtioh for
issuance of a "preliminary order™, be and they are hereby denied.

6. That, upon the effective date of this order;*this V4

investigation be and it is hereby discontinued.

The Secretary is hereby directed to cause a certified
copy of this decision forthwith to be served personally on Arrow
Airways, Inc., California-Central Airlines, Kenneth G. Friedkin,

doing business as Pacific Southwest Airlines, Robin Airweys, Inc.,

<1l
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Southwest Aifways Company, Transworld Airlines, United Air LineS,

Inc., and Western Adir Lines, Inc.

The effective'date of this decision shell be fifteen (15) //J
days after the date hereof. | : |

Dated at San Francisco, California; this éfkﬁ&éfday‘of
April, 1951. ‘ o




