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BEFORE THE PUBLIC UTILITIES COMMISSION OF TEZ STATE OF CALiFORNIA

In the lMatter of the Investigation and )
Suspension by the Commission on its ovn )
motion of reduced rates published in )
Pacific Southcoast Freight Buresu Tariff )
No. 88-8, Cal. P.U.C, No, 115 of J. P« ) Case No. 5248
Eaynes, Agent, for the transpertation of )
cement in bulk In carloads from lNonolith )
to Los Angeles and various other southern)
California points. )

Adpearances

C. vw. Burkett, Jr., and 3. L. H. Bissinger, for Southern

Paclfic Company and Paciric Zlectric Rallway Company,
respondents; '

Joseph 1. Enright, Waldo A. Glllette and Norman Elliott
for MNorolith Portland Cement Company,

intervener;

Wallace K. Downey and J. Richard Townsend, for -
California Portland Cement Company,
ATCTVENET;

Lauren M. Wright, for Riversaide Cement Company,
Interested pariy;

S. A. Moore, for Permanente Cexent Company,
interested party;

C. R. Boyer, for Southwestern Fortland Cement Company,
interested party;

T. A. L. Loretz, for Blue Diamond Corporation,
Interested party.
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This proceeding 1s an Investigation on the Commission's
owni motion into the lawfulness of certain proposed reduced rates
for the transportation of cement in bulk in carloads from Menolith
to Los Angeles and various other southern California points.

Public hearings werc held before Commissioner Craemer

and Examiner Bryant, and oral argument was heard by the Commission
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1
en banc. The matter is ready for decislon.

The rates in question were published on behalfl of
Scuthern Pacific Company and Pacific Electric Railway Company
to become effective on December 18, 1950. Before that date the
Commission received protest Ifrom California Portland Cement Company
alleging, among other things, that the proposed rates are unjust
and unreasonable, wnduly preflerential to Monolith Portiand Cament
Company, and wnduly prejudicial to the protestant, in violation of
Soctions 13 and 19 of the Public Utilities Act. It appearing to
the Commission that the rights and interssts of the public might
be injuriously affected, the eflfective date of the reduced rates
was postponed and their operation suspended rending a determinatiorn
of their lawfulness in accordance with the provisions of Sectlon 63(b)
of the Fuolic Utilities Act. |

The respondent railroads, asslisted by MNonolith Portland
Cament Company, assumed the burden of justifying the suspended rates.
California Portland Cement Company undertook to show these rates to
be unlawful. Other cement companies entered appearances and obéerﬁed
the proceedings but did not participate actively. Although this case
i3 tochnically a Commission investigation, development of the recoxrd
was accomplished through a bitter contest in which the respondent
railroads and the Monolith company appeared on one side and California
Portland appgarod on the other. Twenty witcesses testified, and more
than 100 exhibits were received. The hearings consumed twelve days
and extended, with necessary continuances, from Pebruary 26 to
May 8, 1951.

L

Hearings were held at Los Angeles on February 26 and 28, March 1,
21, 22, 28, 29 and 30, and May 2, 3 and L, 1951. The oral argument
was held at Los Angeles on May 8, 1951.
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The Monolith company operates a cexent manufacturing plant

at Lonollth, spproximately 117 m%les north of Los Angeles on rails

of the Southern Pacific Company. California Portland Cement
Company operates a mill at Colton, 57 nmiles east of Los Angeloa,
served by Southern Pacific, Pacific Electric, Santa Fe and Union
Paciric_.3 Two other cement producers are involved indirectly but
vitally. One of them, the Southwest&rn Portland Cement Company,
has ILts mill at Victorville, about 104 miles east of Los Angeles on
the rails of Santa Fe and Union Pacific. The other, Riverside Cement
Company, operates two plants; one at Crestmore, 55 miles east of
Los Angeles on the Uhicn Pacific, and the othoer at Oro Grande, 109
riles east of Los Angeles on the Santa Fe and Union Pacific. In
accordance with their relative distances from Los Angeles, the mills
at Colton and Crestmore are roferred to as the "inner" mills while
those at Monolith, Viectorville and Oro Grande are called the "outer”

mills,

Historically, the rates to the Los Angeles ares have been
maintained on a lower basls Irem the inner mills than from the outer
mills, with the inner‘nﬁ}ls generally in one rate grouping and the
outer mills in anotier, The rate differential between the inner |
2

The Atchison, Topeka and Senta Fe Rallway Company also operates
oveor the tracks whlch serve Monolith. However, for movemeants frox

Monolith to Los Angeles the Santa Fe line follews a circultous route
and competitive rates are not maintained.

Names of the railroad companiss have been shortened herein for ‘
convenience., The names in full are Southern Pacific Company, Pacific
Electric Rallway Company, The Atchison, Topeka and Santa Fe Rallway
ﬁ?mpany, and Union Pacific Railroad Company.

Decision No. 32280, in Cases Nos. Li25, LL27 and LlL28, reported
42 C.R.C. 92, at page 9L (1939), recites as follows: "The first mill
astablished was at Colton. The scale of rates applicable from Colten
was later extended to apply from Crestmore, vwhich 1s located but a
short distance therefrom. When the Oro Grande plant was established,
1t was accorded rates 12 cents per 100 pounds higher than the Colton
and Crostuore rates. The rates from Oro Grande were »ublished to
enable the new mill to compete with the mills at Colton and Crest-
more, and with little regard to the actual distance involved. Rates
of the volume of those accorded to the Oro G(rande mill were subse-
quently established from Viectorville and Monolith. Thus from thelir
inception the five mills fell into two rate groupings.”

-3
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and outer mllls has varied froxz time to time, has been a matter of
. undisguised concern to all of the cemont producers, and has been
made the subject of many proceedings before this Commission in
the past.

The present rates to0 Los Angoles are 6 cents from the
inner mills and 7% cents from the outer mills, thus resulting in
a differential of 1% conts per 100 pounds. From Fonolith to
Los Angoles the suspended rate is 7 cents.6 The existing rates
apply on either sacked or bulk c¢emont and are subject to a minimum
weight of 60,000 pounds; the suspended rates are restricted to
cement In bulk and are subject to a minimum of the marked capacity
of the car used.

Since 1939 there has existed a periocd of relative calm
in the southern California cement réte situation. This period,
it now appears, was in the nature of an azmed truce which awalted
only an incident to bring about a renewal‘of hogtilities. That
incident was the publication and filing by respondents of proposed

reduced rates from lMonolith to destinatlons in the Los Angeles area.

For example, Case No. 576, Golden State Portland Cement Co. vs.
A.T.S.F.R7.C0., 6t al. (1915); Case Ho. 2003, California rortland
Cemont CO., 6L L. V3. S.P.Co0., ot al. (1930): Case No. 3250
Southwestern rortLond Cement Coe VSe A.T.3.F.Ry.Co., 6t 2k., and
related CaRSes NOS. 3203, 3289, 3295, 3313, 33?& and 3361 (1933);
Case No. 3836, In re Suspension of Reduced Rates (193L); Case
No. 3981, In re Suspension of nates (103b); and Case No. L425,
¢ California Portland Lement Co. Vvs. S.P.Co., et al., and related
. Ca&se No. LLZ7 L9397,

6
Los Angeles is the heart of the market, and rates to that point
re illustrative. The same or related rates are maintained and
nroposed to various surrounding cities and communities. All rates
aro stated herein iIn cents per 100 pounds.

In 1939 the present respondents were permitted, after investiga-
tion, to establish certain reduced rates from Xonolith. See Deci~
slon No. 32280 in Cases Nos. LL25, LL27 and L4128, L2 C.R.C. 92.

e




C. 52,8 ~ =

Monolith Portland Cement Company, the record shows,
applied the initial force which ended the periocd of tranquility,
For some time that company had attempted to prevail upen
rospondents to restore the prewar rate dilferential between
Monolith and the inner mills of one cent per 100 pounds. The
attempts wore not productive of results. Then, in June, 1950,
the prosident of Monolith company told tra £fic officlals 7
of Southern racific Company tihat wiless the Monolita rates were
reduced promptly his company would undertake to perform all of its
own transportation to the Los Angeles area.9 Thus threatened
with the loss of substantial tonnage, the Southern Facific traffic
official responsible for rates of his company in seuthorn Californmia
proposed for consideration & 7-cent rate froa onolith to Los Angelos,
apﬁlicable only upon cexent in dbulk. At a subsequent meoeting in
August, 1950, after a period of study by both sides, he made a
definite offer to ostablish tie rates now suspended, and the offer
was accepted by Nonolith.

The senior executive vice president of the Konolith
company testifled taat since 1939 his company has saipped by fail
substantially all of its cement sold in the Los Angeles area, and
will continue to do so if the rates now suspended are permitted

to become eoffective., During the past year the bulk movement to

¢

The one=cent differential was estadlished in 1939, but was
changed to 1% cents as the result of general percentage increases
made in the level of rall rates in recent years. -

He sald in effect, according to a railroad witness, "that he was
tired of fooling around with the rallroads about adjusting rates on
cement from Monolith to Los Angeles and southern California and
unleSSﬁgeﬁﬁid something and did it promptly he would transport by
proprietd j?bperations all of his cexment from HMonolith to southern
California,’ :

A |
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destinations invoilved in this procecding exceedsd 150,000 tons and
the sacked movament exceeded 100,000 tons. An Incroase in both bulk
and sacked shipments is expected in the coming year, The company
Yocame alarmed, he said, by tae continuved declination of the rail
lines %0 restore the one=cent differential, and by the fact that
competing mills were acquiring an inecreasing number of hopper-botton
truck trains. These conditions caused Monolith to inveatigate the
economic feasibility of installing a proprietary transportation
system from its plant. After investigatlon a firm conclusion was
reached that the necsessary vehicles should be purchased unless the
rail rates were reduced. The witnoss testified that, If the
suspended rates are not made e¢flective, the Monolith company will
acquire at least sufficient hopper~-bottom tank trailer truck trains
to transport all of its bulk tonnage to thae Los Angoles market; and
will acquire additional facillties to transport some, if not all, of
the sacked cement. He stated that the company plans to expand its
snipping facilities at Monolith ir any event, and will @esign the
facilitles specifically for truclk loading if the hopper-bottom truck
trains are acquired. Once the capital investuwents are made, he
declarod, the rails will lose the Nonolith tonnage for at least
five years ~ the minimum ecconomical life of the trucks -~ and rail
shipments will bo permanently affected in the future by the leading
facilities,

The traffic manager of the lonolith company introduced in
evidence his estimates of the cests which the company would incur
in performing its owa transportation. During the extended course of
the hearings he modified his figures in various respects, but he
consistently maintained the opinion and belief that Monolith can

acquire the necossary vehicles and perform its transportation of bulk
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cement to destinations involved In this proceeding at an over=all
cost not greater than 1t would incwr in shipping by rail at the
suspended rates. His conclusions were based upon factors which may
be summarized briefly. According to the Monolith evidence 28 per cent
of its bulk tonnage to-the Los Angeles area moves to rallhead
destinations and the remaining 72 per cent goes to off-rail points
which must be reached by motor veiiicle. The tonnage now moving to
the off=-rail points is shipped in rall cars from Monollith to

storage and transfer plants which the company maintains in the

Los Angoloes area.lo There it 1s transferred to motor vehicles at
m estimated cost of one cent per 100 pounds, and thence transported
to destinations throughout the Los Angeloes area at an average cost
of about L cents per 100 pounds. Based wpon thesse factors, the
average cost %o the Monolith company of moving all of its bulk
tonnage to the Los Angeles market at the suspended rates, including
transfer and trucking beyond railhnead where necessary, would de
about 104 cents por 100 pounds. The cost walch the company would
incur in transporting all of tho tonnage direct from Nonollth %o

the final. destinations in its own venlcles, as estimated by the
traffic manager, would bi?é%tor 9% cents per 100 pounds.

‘ Respondents introduced evidence designed to show that the
suspendod rates were necessary to retain the trafflic. An assistant
traffic manager of Southern Pacific Company testified that the rates
were published only after respondents had studied the entire
situation carofully and had satisfied themselves that the reductions

wore egsential to prevent loss of the ionolita bulk tonnage. He sald

10

The cement is nandled through silos located at Pacoima,Industrial
and Hawthorne.
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that the issue in this proceeding is not whether there should be a
restoration of former rate differentials, bdut whether respondents
will retain or lose the substantial volume of Monolith cement traffic

which they now enjoy. This witness pointed out that the suspended

raves are subjectv vo a minimum weight of the marked capacity of the

car used, and said that covered hopper- cars owned by Southern Pacific
have a marked carrying capacity of 140,000 pounds. Carload shipments
in sacks, he said, average adbout 95,000 pounds per car, whereas the
average loading of cement shipped in bulk by Monolith in 1950 was
153,000 pounds per car. The load limit, also stencilled on the cars,
exceeds the marked capacity. He introduced exhibits showing that the
movement from Monolith in 1950 was greater than the rail moveﬁent fram
both Colton and Crestmore during the same period. when asked why the
respondents did not publish a relative rate reduction from the inner
mills, he replied: “Bécause, in our judgment, 2 relative reduction of
one-half cent for 100 pounds in the present rate to Los Angeles from
Colton and Crestmore, with related rates to points beyond, would not
result in any increase of revenue, but would, in fact, result in a
decrease in the revenues the wail lines are receiving.%l

Analyses of the rail costs were submitted by the manager
of Southern Pacific Company's Bureau of Transportation Research.
This witness introduced as exhibits various studies which had been
prepared by him, or under his direction, of the out-of-pocket cost
of hauling bulk cement from Monolith and from Colton to Los.Angeles
and other destinations involved in this proceeding. His exhibits
included separation of ¢osts according to the type of car loaded
and according to £he use of steam or diesel-powered locomotives.

He explained that tulk cement shipped by Monolith company moves

principally in covered hopper cars owned by Southern Pacific, with

L

During an interval betwecn hearings in this proceeding California
Portland tendered to the rail lines a request for a rate reduction
from Celton corresponding to that proposed from Monolith. The record
shows that this request was considered at a special meeting of re-
presentatives of all of the rail lines serving Colton, and that the
carriers voted to decline the regquest.

-8-




C.'52h8 - BEM "' | ‘l’

a lesser movement in privately-owned hopper cars or in box cars;
and that Southorn Pacific is in a transition periéd in conversion
from stoeax to dliesol-powered locmnotivos; Zxpenses were assigned to
particular trains so far as possible, and unit costs were developed
for those items of expense which cannot be directly assigned but must
be allocated. He stated that considerable time was spent in doter-
mining the variable porticns of maintansnce of way aad structures
expenses. After the costs per train mile and per thousand gross-
ton miles were derived they were applied to the total tons per car
(assuning 100 per cent empty return for each district) in oxrder to
determine the line~haul costs. To the line-haul c¢osts he added the
ostimated car-mile costs, switching costs, terminal costs, Lloss~-and-
damage oxpenses, payroll taxes, and othdr itens,

According to the cost exhibits, the welighted average cost
of handling cement in covered hopper cars {rom Monelith to various
points in Los Angeles and the adjacent.area during the first eleven
months of 1950 was 5.35 cents per 100 pounds wnder steam operations
and LL.59 cents por 100 pounds under the composite steam and ﬁiesel
oporations. At the suspended rates the‘weighted average rovenue on
the same shipments would have been 7.70 cents per 100 pounds. With
reference to the movement of bulk cement from Colton to points in
the Los Angeles area he developed an estimated out-of-pocket cost
of 4.18 cents per 100 pounds for movement via Southern Pacific, and
.19 conts por 100 pounds for handling via Pacific Electric.“ The
corraesponding average revenue was 7 cents per 100 pounds. The

witness declared that any traffic which can be gained by any means

12

These costs are based upon the average load of 147,800 pounds per
car actually shipped for the first eleven months of 1950. At
153,000 pounds per car the cost per 100 pounds would be reduced
about .18 cents. The loads from Monolith averaged approximately
153,000 pounds, and the record indicates that present and future
shipments from the Colton mill may be about the sane.

-9-
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at a rate which will return more than tho out=of-=pocket ¢ost will
reduce the burden on other tralfic. '

The foregoling brief description of evidence offered by
respondents and by the Nonollith company indicates in general their
position regarding the suspended rates. The position may be
surmarlzed as follows: The rates are essentlial to retain substan-
tlial tomnage; although nececcarily depressed below maximum reasonable
rates, they will produce revenue well In excess of the out-ol-pocket
cost; they will not burden other traffic dut will, te the contrary,
reliove the burden which would otherwise exist if the‘tonnage were
lost; and they do not unduly prefer Nonollth, nor prejudice Colton,
becaﬁso circumstances surrounding the movement of tonnage from the
two shipping points are dissimilar. Respondents hold that a
corresponding reduction in the rates from Colton would comstitute an
uwarranted sacrifice of revenues wilithout necessity or Jjustification.

California Portland Cement Company challenged in a number
of respects the showing offered by respondents and by the lonolith
Company. The unusual length of the record in this proceoding was
due in large measure to the undertsking by California Portland to
discredit this showing, whida undertaking led to the introduction
of robuttal evidence by respondents asnd by lionolith, and to further
rebuttal and surrebuttal by both cldes. Numerous collateral Llssues
were developed and explered, some of which had little evident bearing
upon the basic issues in this case.

It was the announced purpose of California Portland to
show, among other things, that the Nonolith cost estimates were
understated; that the proprietary operation, as assertedly contem~
nlated by the Monolith company, would not be econcmically feasible;
and that the company was not sincere in its threat to engage 1n
extenslve proprietary truckiné. It sought'to show also that the

10w
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rail estimates tended to understate the current cost of the movement
from Monolith, and to overstate relatively the cost of rall transpor-
tation from Colton. In addition to its cross-examination of witnesses
called by the proponents of tho suspended rétes, Calirermia Portland
used the process of subpoena t¢ examine other rail representatives,
and also produced & number of voluntary witnesses on its own bebalf%B
California Portland pointed out and examined in dotail

various alleged defects in and omissions Irom the Konolith estimates
of proprietary trucking costa. Among the expense items believed to
be understated or excluded were those for tires, vehicle repairs,
Insurancs, and gérage overhead., A consulting cost expert was
engagod by California Portland to prepare and submit his own esti-
mate of the costs which lonolith would encounter. He used for this
purpose certain rocords developed by the Colton mill in conducting
proprietary sorvices, modified these riguroé wihere he believed
necessary, and supplemented them with data obtained tarough his
experience in studying other trucking operations. Thae consultant
explained that the Colton records were rellied upon where possible,
Qut that the other sources were used when the Colton figures were
notlavailabie or not appropriate. HMonolitht's cost for transporting
its bulk cement to tie Los Angoles area, according to the consult-
ant's estimate, would average about 15.4L cents per 100 pounds. He
offered calculations to show that if the Monolith company were to put
its proprietary plans into effect it would ircur a total annual
expense substantially greater than that which accrues under the
i3

Rail representatives subpoenaed by California rortland were the
assictant to the rresident of Southern Pacific Coumpany in charge of
the Bureaun of Transportation Research, the assistant general auditor
and twc asslstant freight traffic managers of that company, a general

freight agent of Union Pacific, and an assistant general freight
agent of Santa Fo.

-]l]e
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present shipping methodss Based vpon cne of his exnibits, the
additional cost, considering both bulk and sacked cement, would be
nearly $300,000 a year.

Officers and employees of California Portland, and certain
receivers of cement shipped by that company, testified concerning
respects In which the Monollith trucking plans were believed to Dbe
impracticable. According to the evidence thus introduced, many

alfficulties would be encountered. The witnesses undertook to show
that the contemplated number of vehicles would be insufficient;

that if the number ﬁere inereased thelr use factor would drop; that
if they were supplemented by for-hire vehicles lonolith's total cost
would be iﬁcreased sccordingly; that many places to which bulk cement
must be delivered are not physically capable of accommodating the
large vehicle-trains which the company would use; snd that additional
costs would accrue if vehicles of a different type had to be used for
gmﬁe of the movements. The contention in general was that, while
Monolith might feasibly transport a portion of lts product in company-~-
owned trucks, 1Lt would be econcmically unsound for it to handle the
eatire bulk movement to all points invelved in this procesding.
Counsel for California Portland Cement Company argued that the
Monolith trucking threat, being obviously impracticable, was false,
fraudulent, and a sham, made only for thke pur?ose o; gaining a
commerciil advantage for the Menolith mill.

Objections by California Portland to the rall cost esti-
matos were of two principal classes. First, it undertook to show,
mainly through cross~examination of railroad witnesses, that rail
operating costs had increased since some of the basic data were
developed; and that respondents wore inconsistent in reducing cement

rates from Nonolith while at the same time seeking to make a general
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Increase in 2ll of thelr class and coammodity rates. Second, it
sought to show, principally through the testimony of its cost
consultant, that cortaln of the formulas uvsed by the rall withess
had the effect of incrcaszing relatively the cost of switching and
hauling from Colton. High sw;tching costs at Colton were challenged
a3 being attridbutable in part to the forrulas and in part to rail-
road operating disabllities. Califormia Portland developed also,
through examination of the raill withesses, that the Monolith-

~038 Angeles haul involves operating conditions considerably more
severe than those vetween Colton and Los Angoies.

Traffic representatives of the Santa Fe and Union Pacific,
called as wi?hesses by California Portland, testified that their
companies had not voted favoraply on the reduced reates from Nonolith
prior to their publication.ls The Santa Fe wltness sald that If the
Monolith reduction were made it was most likely that a similar adjust-
ment would be made ¥y hls company in the rates applyiag fron the
plant of Riversideo Cemont Coupany at Oro Grande and Lfrom the plant of
Southweostern Fortland Cement Company at Victorville. e declined
to express an opinlon whether Santa Fe wuld thereby sulfer a
collateral loss, The Unioz Pacific witness staﬁed that if the
suspended rates went Into effect his company would feel obliged %o
give the same rates o the Oro Grande and Victorville mills. Ee
declared uvneguivocally that the Union Pacific will therefore suffer a

substantial collaterai loss in revenue 1f the Monolith rate

Gonoral Inerease petitions ars pending before the Interstate
Cormerce Commission in I.C.C. Docket =Zx FParte No. 175, and before
this Commission in Application No. 32219.

15

Under established proceduros, proposed changes in rail rates are
docketed for consideration by all carriers wnose interests may be
affected,




"

C. 5248 - m‘

Vreductions are permitted. It was the belief of his company, he said,
that any reduction in the preseat rates on bulk cement from the outer
mills te Los Angeles would produce raﬁes that would be unreasonably
low,

It was shown by evidence adduced on behalfl of California
Portland that there is a high degree of campetition in the distri~

bution of cement throughout. thoe Los Angoles area. ZEach of the mills,
the recosd shows, maintains a staff of saleamen who regularly

solicit the business of all substantisl users of the commodity.
Very small differences in delivered price, differences considerably
less than the one-half cent per 100 pounds reflected by the suspend-~
ed rate reduction, are sulfficient to influence the consumers in
selecting one brand in preference to another. Califormia Portland
withesses ggserted that the lionolith company is able to dispose of
muck of its product at points relatively remote from competitors
(such as thoe southerly portion of the San Joaquin Vulley), and
"Adumps" the remainder In the Los Angeles market upon which their
company is dependent. They testified that, although all of the
producers soll cement wherever they can do so to best advantage,
there 1s particularly active competition In the Los Angeles area
which constitutes the major mariktet for cement in southorn California,
The vice president of Califorais Yortland and a consulting
expert in transpcrtation rate matters, both testifying on behalf of
that company, introduced in evidence a number of exinibits comparing
the present and suspended rates on cemeant from Nonolith with those
on the same and various other cammodities betwecn other points in
California. The statements indicate, In the instances selected,
that thae llonelith rates are more favorable than those applying from
Colton to certain destinations beyond.Los ingeleos; that the southern

California cement rate structure is relatively depressed when




compared with cement rates elsowhore; and that the Monolith cement
rates are lower than Class "C" rates and beiow various commodity rates
on lime, gypsum and plaster. The comclusions which California Fort-
land would have tho Commission draw from all of these comparisons weroe
not made apparent.

Full discussisn of all of the redbuttal and surrebuttal
evidence would unnecessarily lengthen this opinion beyond reasonable
limits. The Monolith coupany sudbpoensed Californie Fortland's
trucking records and recalled its own trafiic manazer for the
purpose of showing that the consultant’s cost estimates were invalid.
Califlornia Fortland underteok To szow in detail that its trucking
records were Incomplete and valuelecs unless properly modified and
supplemented. The rospondent rail lines reacted to criticism of
their cost analyses by recalling the manager of Southern Pacific's
Burcau of Transportation Research to point out wherein the criticiams
were in error. The Monolith tralfic manager, in rebuttal testimony, .
roiterated his coavictlion that his cost estimaves were conservative‘
and the company's plans well-considered and souwnd. Zach participant
in the proceeding was most palnstaliting in pointing out errors or in-
consistencies in the opposing evidence and in responding to critie-
cigns of its own evidence. That some details of rocord have been

omitted firom discussion in this opinion should not be taken as an

Indication that any of the material evidence has been overlooked or

disregarded,

Tas sole purpose of this proceeding is to determine
whather or not the suspended rates should be permitted to become
efféctive. The Commission will not assume the functions and
responsivilities of railroad management. Respordernts! judgment in
rato making will ve supplanted by that of the Commission only if the

vrovisions of the Public Utilities Act have been or will be viclated.

-15-
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It is axiomatic that the present suspension must be lifted unless the
Commission finds from the evidence of record that the rateé.are
unlawful. The issue resolves itself essentially to the question
whether the rates are, as alleged by California Portland Cement
Company, cither amjust and unreasonadble in violation of Section 13,
or wnduly preferential and prejudicial in vioclation of Section 19 of
' the Public Utilities Act.

It is well established that rates may be unreasonable6

because they are too low as well as because they are too high.l

There is a zone of reasonableness within which comeon carrilers, so

lQRg G 5tatutOPY rostrictions are not £ransgressed, may and should

exercise discretion in establishing their ratves. The upper limits of
that zone are represented by the level at which the rates would be 7
above the value of the service, or be excessive.The lover limits arc
fixed, genmerally, by the point at which the rates would fail to con-
tribute revenue above the out-of-pocket cost of performing the

service, would cast an undue burden on other traffic, or would de
harmful to the public interest. Rates at the upper limits of the

zone may be termed maximum reasonable rates; thosc at the lower limits

of the zone may be termed minimum reasorable rates.

Tt 1is evident on the present record that the suspended
rates from Monolith are less than maximum reasonablc rates. Nelther
the respondents nor any of the intercsted partics contended to the
contrary. The issue at this peint is whether the rates arce unrea-
sonably low, i.c., lcss than minimum rcasensble rates. In order to
declde this issuc properly it must be determined, among other things, o
whcther or not the rates will provide revenuc in excess of the out-

of-poeiet cost of performing the scrvice.

16
Interstatc Commerce Commission vs. C.N.0. & T.P. Ry. Co., 167
U.S. 479, S1l.

~16-
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According to respondents! cost studies, the rates would
return revenues svbstantially in excess of thé out-of-pocket cost.
California Portland Cement Compary spared no elfort to show that the
estimated costs were understated, principally on the basis that tihe
rail studies failed to reflect recent increases in wages and 6ther
items of expense. It succeeded in estadlishing that railroad
operating expenses have followed in general an upward trend, and tiat
all of the expense increases were not accounted for in the.rail cost
exniblts, The examination disclosed also some oxamples of cffsetting
reductlions in expense items, attained through teckhnological improve~
ments and otherwise. It is cloar from careful comsideration of all
ol the evidencg that correction of the real or apparent inadequacies
in the exhilbits would have collectively only an inconsequential effest
upon the final results. Whatever the adjustments should be, the con=-
clusion is inescapabie Trom the evidance that the current out-of-
pocket coct to respondents of transporting bulk cement In carloads
from lionolith to destlinmations involved In this proceeding iz substan-
tlally below the groas revenues wiaich would be roturned by the
suspended rates. |

The suspended rates, being reductions, would of course
return less reveaue to the carriers than they would receive if the
Same tormage were transported at the present rates. Inassmuch as
both the present and proposed rates are relatively low, there Ls the
Question whother the reduction ig in fact necessary and whether it
will have the effect of burdening other tralffic. Section 13% of the
Public Utilities Act innidbits the establishment of lowor than maximum

)T
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17
reasonabls rates under certaln c¢ircumstances. 1l the evidence

wero convincing that respondents can retain the tonnage without
making the reduction there would be some basgis for helding that the
suspende& rates would Improperly sacrifice rovenuves, with consequent
burdening of other traffic and wita potential collateral losses to
other carriers. On the contrary, nowever, the record iIs convineing
that the reduction is necessary if the Monolith traffic is to be
retained. The disbelief of California Portland Ccment Company in
the ecomomic feasibility of ifonclith's trucking plan is understand-
able, but whether or not exporiencs would prove that venfure to be a
prudént one the record is strongly convincing of the company's
dotermination to undertake it il the suspended rates are disapproved.
Cortainly fhe respondent railroads, persuacded of that determination,
have £ied the reduced rates voluntarily In the conviction that other-
wise a proprietary {leet will be installed and their traffic lost.

we find no sound basis for conciuding that their conviction is
wifounded or unwarranted, nor for holding that theoy were not fully

Justified in acting vpon it,

L ‘ : ,
The section reads as follows:  "Nothing herein contained shall be
construed to prohibit any common carrier from establishing and charg-
ing a lower than a maximum reasonadbls rate for the transportation of
property when tho neods of commerce or publlic interost require. How-
ever, no common carrier subject to the Jurisdiction of the California
Railroad Commission may establish a rate less than a maximum reason~
able rate for the transportation of property for tre purpose of meot-
ing the competitive charges of other carriers or the cost ¢l other
neans of transportation which shall be less than the charges . -
of competing carriers or the cost of transportation vhich might be
incurred through other means of transportation, excedt upon such

showing a5 may be required by the cormission and a finding by it that
said rate iz justified by transportation conditions; odut in deoterain-—
ing the extent of said campetition the commission shall make due and

reasonable allowance for added or accessorial service performed by
ene caryior or agency ol transportatlon whilich is not contemporanedous-—

1y performed by the competing agency of transportation.”
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e observe no necessary inconsistency in respondents!
action 1n reducing particular rates while seekin: gonersl rate
increases in other proceedings. Their ovideat objective in both
instances is the seme, L.6., to maximize their net revenues. The
evidenco in the prosent proceeding is convincing that the suspended
rates, albeit they are reductions, will serve that purrose.

It 13 concluded thet the suspended rates are nocessary
to retain o the rall lines a substantial volume of tonnage, and
toat the rates will return rovenues substantially in excess of the
out=of-pocket costs and contribute needed revenues to tae rail
overkoad burden. Upon basis of theso conclusions we find thdt tho
suspended rates are not unjust nor unreasonable in contravention of
the provisions of Section 13(a) of the Public Utilities Act. We
find further that the rates arc justified by transportation conditions
and not contrary to tie provisions of Section 13% of the Act.

There rem2insg the question whevaer, by establishing the
suspended rates, the respondents would make or gract any preférence
or advantage to the Monélith campany or subject California Portland
Cement Company to any prejudice or disadvanbtage contrary to the
provisions ol Secticrn 19 of the Act.

It is clear from the evidence that California Portiand
would be disadvantaged by the suspended rates, as it would by any.
rate redvction applicable from competing mills and not from its own.
Because of the nigaly competitive nature of the Los Aageles cement
rarket, an advantage gained by one of the companies represents an
actual or potential threat to the others. Changes in the rail rate
rolationshlps apparently affect materially the extent to which
particular companies con compote in the Los Angeles arca. The great

cornceorn and anxioty of California Fortland, as evidenced in this
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proceeding, is egsily understandable. The anxioty was xade nmore
seute by the possibility that the rate reductions, il asllowed, might
be extended go its other competvitors shipping from Victorville and
Oro Grande.l

Nevertheloss, every difference or disadvantage is not an
unlawful diserimination. Regardiess of any syzpathetic understanding
with which the Commission may view the situation confronting Califor-
nia Portlénd, it may not arbltrarily condemn the suspendod rates.
Discrimination, preforence, and prejudice are questions of fact to be
detormined by the Commisslion in the exorcise of its adminlistrative
function, not arbitrarily dut in the light of all rélevant chreum-
stancoes and conditions; andéd to be wnlawful must be un just and undue.19
In order to establisik the fact of wilawful diserimination it must be
shown thgt attonding circumstances and conditions are subsvantially
similar.-o

The suspzncel rates wero putlished by respondénts under
circurmstances amounting to compelling necessityr. No such necossity
dictates a similar reduction in the rates Ifroxm Colton. In tho best
Judgment of responsidle traflfic officials of Soutaera Pasific Company,
tao railroads would Do simply "throwing ﬁcney away" 1f they were to
reduce tho rates from Colton. In tais Lmportant rospect the clrcun=-
stainces and conditions attending the Monelith traflic are dissimllar

to those surrouwnding the Colton traffic. Under the suspended rates

L0

That the Southwestern Portland Cement Company and Riverside Cement
Company exgressed no concern over the proposed rate reduction from
honollth is explainable by the Tact, estanlished ol record, that the
Unlorn Pacific would "feel oblipged" ©o make the same reduction from
thae Vietorville and Oro Grande mills, and that the 3anta Fe would
"most likely" make an identical adjustment from those points.

19
Re Tariff Suspension, L2 C.R.C. 92, 117, and cases tnerein cited.
20

Pacific Slectric Rafiwar Company (Kov. 5, 193L), Dec. 279L.3,
Applicaticn L79CL, unreported.
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the differential, Monolith over Colﬁon, in the rates to Los
Angzeles would be reduced from 14 cents to one cent per 100
pounds on bulk cement only. The lower figure does not represent
a new competitive factor for California Portland. A one-cent
raée éifferennial was maintained by the rail lines for long
periods in the past.

The miscellany of rate statementssubmitted in e;hibit
form by California Portland affords no evident basis for a
conclusion that unlawful discrimination weuld be created by the
suspehded rates.

Upon careful consicderation of all of the facts and cir-
cumstances of record it is concluded and we hereby find that
the rates under suspension in this proceeding are not unreason-

able, discriminatory or in any other respect unlawful. The
suspension will be lifted.

Acceptance of the suspended rates by the Commission
does not constitute endorsement of rates on cement between
other points. Only the particular rates now under suspension
are in issue in this proceeding. The respondent railroads, in
conformity with their commitments made in connection with gen-
eral rate increase proceedings, should give appropriate study

and consideration to their carload cement rates from all points.

Public hearings and oral argument having veen held in

the above-entitled proceeding, and based upon the evidence of

21
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record and upon the conclusions set forth in the precedihg
opinion,

IT IS HERIBY OkDERZED that the order of suspensicn in
this proceeding Ye and it is hereby vacated and set aside and
that the proceeding be and it is hereby discontinued.

The effective date of this order shall be twenty (20)
days after the date hereor .

Dated at San Francisco, Califormia, this .z%_ day
of vMay, 1951.
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