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Deci.sion No. 49783 @BU@HW{Q&

BIFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNTA

In the Matter of the Application of )

EILLS TRANSPORTATIOF CO., a corporation, )

to transfer, and CONSOLIDATED FREIGHTWAYS,) Application No. 32046
INC., a corporation, to acguire operative ) ‘

rights and certain persomnal proverty. )

Willard S. Johnson, for Hills Transportation Co., and
" Donald A. schafer, for Consolidated Freightways, Inc.,
applicants.

Gordon and Xnapp, by Wyman C. Knapp and Sanford A. Wangh,
for Pacific Freight Lines, ‘Pacific Freight Lines
Express, and Santa Fe Transportation Comnany, Lloyd R.
Guerra, for Western Truck Lines, Ltd.; Douglas Brookman,
for Califoria Motor Transport Co., Ltd. and California

lovor Bxpress, Ltd.; Fred N, Bigelow and W, Wallace

Wilhite, for Pacific Southwest Railroad Asgociation-
Edward M, Eergl for Los Angeles=-Seattle Motor Express-

and Robert W WaWEer, for Santa re Transportation
Coupany, protestanta.

Arthur E. Glanz, for Vest Coast Fast Freight, Inec.,
interested party.

CPINION

Hills Transportation Co., a California‘corporétion, and
Consolidated Freightways, Inc., 2 lWashington corporation, herein
seek approval of a proposed sale of the highway common carrier . ."/J

operative rights and certain equipment and personal property of the

former to the latter.

The application was protested by both intrastate and inter-
state carriers, and pudblic hearings were‘held in San Francisco and
Los Angeles. The matter was submitted for decision after oral

- argument on May 4, 1951.

The certificate of ptblic convenience and necessity

proposed to be sold was granted to Hills dy Decision No. k3003,
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dated June 1%, 19%9, in Application No. 27226. It authorizes the
transportation of general commoditles between Los Angeles territory
and 3an Francisco territory. The proposed transfer price is
£80,000, payable £11,000 upon approval of the sale, $11,000 each
year thereafter for four years, and $25,000 on the fifth year,

all balances to bear interest at five per cent per annun until
paid. A1l of Hills' operating equipment and personal property

is proposed to be sold for cash at a price to be determined by a
board of threc appraisers, dut not to exceed $147,650. ﬁills
reserved the right to retain all or any part of the equipnment.

Consolidated is an interstate motor carrier operating in
general from Seattle castward to Chicago and southward to San
Francisco. It also holds intrastate operating authority in Oregon,
Washington, Idaho and Montana, and & radial highway common carrier
permit issued from this Commission on November 2%, 1950. Certified
copies of its articles of incorporation have been filed with this
Commission and the Secretary of State, and recorded in Alameda

County.

Consolidated's balance sheet as of November 30, 1950,
shows the following tabulation:

Assets
Current ' $ 2,838,966
Tangible property 5,695,725
gngestmgng %§% advances ' Zgg 7?% ‘
ceferre e S 320
Total $ 9,997,363
Liabilities
Current | $ 2,205,972
Equipment 3 912,267
Long Term 108 958
Deferred Credito 5,099
Roscrves 196,301
Capital Stock 1,605,550

Earned surplus 1,263,2r3
' Total $ 9,997,363
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In the first eleven months of 1950, Consolidated reccived
$22,006,095 gross operating revenue, $1,224%,669 net income before
income taxes and $710,246 net income after provision for income

taxces.

The Hills dalance sheet of November 30, 1950, shows assets

of $248,566 and carned surplus of §9W,566. Its profit and loss
statement shows gross operating revemue for eleven wmonths of 1950
amounting to %561,616, %24%,298 net income, and 517,330 nct income
after provisions for income taxes. In addition, E. A. Eills, the
sole stockholder, was pald 2 salary at the rate of $15,006 per
annum. In 19%8 the net profit of this corporation before income
taxes was £63,000, and in 1949 was $25,000. (Other cvidence
indicated the net profit before taxes was $1,700 higher in both
1949 and 1950). B

About cight per cent of the Hills gross revenuc in 1950
was dcriyédffrom interstate commeree, although for the five previous
years that figure wgs five per cent. Hills in 19%4% acquired an
inﬁerstatcfright between Los Angeles and San Franéisco, with
service authorized to the intermediate points of Oakland and San
Josc, and the off-route point of Berkeley. Hills maintains lcased
terminalq\in San Francisco and Los Angeles, betweeﬁ which it operatcs
five schédulesAdaily cach way in an overnight serviece. It maintains
five pilek up and delivery units in Los Angecles, and four in San
Francisco, and uses loeal carricré at cach place to supplement
these units. The average weight of shipments t;ansported by Eills
is 5,000 pounds, so the line haul units arc alsé used for pick up

and delivery work.
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Consolidated wés organized in 1929 and has operated as
a motor carricr sinec then. It now has terminals in San Francisco
and Oaklapd from which 1% operates 25 interstate schedules. At
these terminals it has 30 to 40 pick up ané delivery units and 150

cmployces. If this application is granted, an affillated corporation

will spend between three and four hundred thousand dollars developing

a terminal in Los Angeles which will be leased to Consoiidatcd.

The latter also plans to spead £702,000 for 18 pick up units for

Tos Angeles and 30 line haul trucks and trailers. It is cstimated
that ton of these units will be used in intrastate serviec to
accommodate the five daily schedules of Fills, and the balance

will be used in interstate service. These new units will be of the
same type as operated by Consolidated in the rost of its system -
cab-over truck and full trailer, each with a 2k-foot insulated van
body. o Consolidated buys théﬂHills cquipment (tractors and 35-
foot semi~trailer vans) under the agrecoment, it will sell the same
for 1ts purchase price to the company from which it buys the new
units, because it beliceves the ﬁills'cquipment cannot be efficicntly
coordinated with the rest of its flecet. If the application is
granted, Consolidated proposes to adopt the Hills tariff and proviﬁe

the samec overnight service now being rendercd.

The foregoing facts indicate that Consolidated is a large,
expericnced and financially sound operator, and fully capable of
taking over the Hills operation and conducting it in 2 monner not
detrimental to the public intercst. The purchase price is not
unreasonable in the light of the Hilléjcarning position, and is
gasily within the financizl mcans of Consolidated. On thesc facts
alone, there would be littlg or no guestion raiscd as to the'

propricty of the approval of this transaction.
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Eowever, many other factors have been adduced which

have a bearing upon such a conclusion.

Thc original agreement of applicants involved only the
sale of the Hills interstate rights to Consolidated. Verbal
discussions on this matter were held in the spriﬁg of 1949, and the
first lotter in evidence on the subject was dated May 18, 1949,

In it Consolidatcd asked "Is the offer to scll your interstate
rights between Los Angeles and 3an Jrancisco made contingent upon
your first being granted intrastate common carrier rights, or will
you take a chanee and go ahncad and make the same immediately?"

Tﬁé Hills reply, dated May 19, 1949, was "The offer to sell these
operative rights as made to you at Sacramcnto is net contingent

upon our first being granted intrastate operative rights, and we are
prepared to procced with negotiations and the necessary application
without delay." On July 12, 1949, the partics oxecuted an agrecment
to transfer the interstate rigpts for $50,000. No personal property
was iavolved. On July 29, 1949, they filed with the Interstate
Commerce Commission their zpplication seeking approval of such

sale.

Véhc Hills application for intrastate rights was subnmitted

(nlong with others in the so-called Savage consolidated procecdings)
with the filing of briecfs on March 2%, 19%9. Deeision No. 43003,
granting thosc rights, was datcd June 1%, 1949, but its cffective
dated was stayed by petitions for roheariné. These were denied on
August 29, 1949, (Decision No. 43274) 2nd Hilis was aufhorizcd to
file tariffs and commence operations within 90 days. It did so

on November 25, 1946.
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After the grant of intrastate rights to Hills beccame
€inal, Consolidated recxamined its position under the July 12th
agreement of sale. It concluded that the Interstétc Commeree
Commission probably would not approve the sale of the interstate
rights in view of the grant of the new intrastate right between
the same termini to Hills, and initliated discussions with Hills
in October, 1949, on this subject. A4s the result of those
discussions, Consolidated wrote a letter to Hills, dated November 10,
1949, confirming its understanding that if thc Interstate Commerce
Commigsion would not apprové transfer of the interstate certificate
unless it also purchased the intrastate certificate, then it agreed
to buy and Hills agrced to sell the lafter for $30,000, and the Hills ~
cquipment at a pricc to be set by a board of threc appralsers.
On November 15, 1949, Hills replicd, confirming that the letter of
Noveﬁber 10th correctly sct forth the agreement, but reserving the
right to refusc all appraisals on the equipment "providing that
our plans change and we would wish to retain any part of the cquip-

ment zentioned".

The partiecs on November 29, 1950; filed an amendment-to
their Interstate Commerce Commission application, setting forth
the sale of both intrastate and interstate rights as an alternative
plan to the sale of the interstate righﬁ alone. On Deccmber 27,
1950, Division 4%, I.C.C., in No. MC-F 4264, refuscd to authorize
the sale of the interstate right alonc, on the ground that Hills
had 2 statutory right to register its retnined intrastate right
and continue its interstate service, but it did approve and authorize
the transfer of doth rights and the equipment. The effcetive date
of this order is May 18, 1991. A petition for rchearing has been
filed with the full Commission and is pending at the present time.
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Representatives of both appliéants testificd herein that
originally only the interstate right was‘desircd to be transfcrred.
Hills wanted to stay in business intrastate, and Consolidated did
not want such authority. After Hills received its intrastate
certificate, Consolidated again appraiscd the intrastate trans-
portation situation, and found it more attractive than before. It
was still less attractive‘than the interstate, but 1t was not
sufficiently unattractive to allow it to defeat acquisition of the
interstate right. Consolidated therefore agreed to Euy botk, and
would vigorously endeaver to inercasc the intrastatc tonmnage. At
no time did either party agree to the transfer of the intrastate
right alone, and there is no representation to this Commission
that 2 salec of the intrastatc right will'bc consummated if the sale
of the interstate right is not approved by the Interstate Commeree
Commission on rchearing. Hills possesses radial and contract
permits, and has rctainced the right to keep 2ll its cquipment
under the agreement of November 10, 1949. In neither of the agrece-
ments 2as it been provided that Eills shall not ongage in similar
intrastate transportation in the future. E. A. Hills has formed
and Ls solc stockholder of Publishers Motor Transport. It was
incorporated March 1, 1950, and sccured radial and contract permits
Mareh 29, 1950. It has performed transportation services to points

between Los Angeles and San Francisco.

From all of these facts protestants conclude (1) that

Consolidated is only intercested in interstate traffic and will

neglect its duties as an intrastate common carricr; (2) that
Consolidated is a reluctant buyer and the intrastate right will
be an impediment to it; (3) that Hills is 2 reluctant intrastate

seller and does not want to and will not retire from intrastate
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business; (4) that Hills agreed to a sale ten days before commencing

operations ndeT 103 C@Ptifiéaie and is therefore trafficking;
(5) that this is a one'p#ckage deal invelving hoth rights, with no

proposal to buy the intrastate right alone.

We perceive that the sale or purchase of highway common

carrier operative rights may be sought for various reasons.! If

the prospective purchaser 1s an experienced and financially sound

operator which proposeé to fully meet its obligations as a high-
way common carrier under the sought certificate, the trépsfer 6f
~the latter will be authorized in the absence of a showing that the
public interest would be adversely affected.

We have already found that Consolidated is experienced
and well financed. The suggestion that it will neglect, or not
develop, the intrastate right is completely unsuppprted by the
record, and is contrary to the claims of other propestants which
are fearful of loss of revenue if it enters the field - a point

which will be discussed later.

The claims concerning Hills are also contradictory. The
charge of trafficking raises no issue - the date of an agreemént
of sale is not material in the absence of fraud or deceit in
connectlon with the original grant of the certificate. This
record clearly shows that at all times Hills desired to keep its -
intrastate certificaté, a state of mind which negatives fraud in
the issuance. The claim that E. A. Hills through Hills and
Publishers Motor Transport will continue in business as a

permitted carrier is immaterial. The statutes do not prohivit such
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cperations, and it is not suggested that anything illegal or unlawful

has occurred which would justify revocation of those permits.

Concerning the lack of an outright proposal to buy the
intrastate right, it should be noted that the approval of this
Commission in a transfer case is permissive. We do not determine
the legality of the contract of sale, nor decide the obligations
of the parties thercunder. The owner of a certificate is determined
to be a gqualificd operator at the time of 1ts issuence to him.

The proposcd vendee in a transfer casc must also be found to be a

. quallfied operator. If that is done and permission to transfer

is granted, the remaining interest of the Commissien is in ehsgring
that 1f the partics consummate the transfer, they do so within

the time speeified in the order, or such extensions thercof as

may be granted on appropriate and timely rcquest.

The protestants also contend (a) that Decision No. 43003
was in error in granting Hills an unlimited certificate when its
cvidence disclosed it was a truckload operator, and (b) this record
shows Hills is a truckload operator (the average weight Qf its
shipments is 5,000 pounds) and it is impibpcr to transfer such a
business to a carricer like Consolidated which will transform it

into a smaller shipment, truly compctitive'highwdy common c¢arrier.

With reference to the first point, Scetion 65 of the
Public Utilitics Aét provides "In all collateral actions or pro-
ceedings, the orders and decisions of the Commission which have
becone final shall be conclusive.” Concerning the second contention
it 1s sufficicnt to say that no complaint can ldgically be made
against a highway common carricr because it is pefforming its full

duty to the public as a common carrier. The Eills certificate is
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unrestricted as to weighs of shivments to be transported, and this
Commission would not authorize.its transfer te a carrier proposing

a weight limitation.

The protestants also contend that they will suffer ioss
of both interstate and intrastate revenues if this transfer is
authorized, and that as a result they will have to raise their
ratos to compensate for their lossces, and that such action would’
be adverse to the public interest. In this conncetion evidence
was presented by 2ll the protcecting motor carriers, oxcept Los
AngclcsFSeattle Motor Express and “est Coast Fost rreight, Inc.,
which only cperate interstate in California. The protesting
carricrs presenting cvidence herein all operate doth interstate
and intrastate between San Franciseo and Los Angeles except Santa
Fe Transportation Company, which operates only intrastate btheon

those points.

With reference to the transfer of the Hills Interstate
rights to Consolidated, and the comscquent loss of interstate
revenue to protestants as the result thereof, this Commission has

no contrel or jurisdiction.

Concerning intrastate traffic, thesc protestants claimed
that Censolidated would be more aggressive than Hills in sccuring
new business, would not restriet its business to heavier shipments
as Hills has done, and would sccurc umore intrasﬁatc business from
the additional interstate shippers it could serve directly over
its vast system. They concluded that any loss of tomnage would
reducc their schcdules,'incrcase their costs and impair other
scrvices rendered to the public. None of them claimed any specifie

loss of tonnage or revenue, nor made 2ny c¢laim that it would
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actually be financially embarrassced. In this réspcct the record
is not convineing that the eatrance of Consolidated weuld impair

the $t2bility or services of these protestants.

Upon the record made we find that the public intercst
will not be adversely affected by approvel of the transfer of the
operative rights and property involved hercin, ‘we further find
that the money, property or labor to be procurcd or paid for
by Consolidated‘through the indebtednoess herein agthorized is
reasonadly required by it for the purposcs herein stated. The
application will thecrefore be granted. chéver, in taking this
action we arce making no finding of the wvalue of the operative

rights and properiy involved.

Consolidated Freightways, Inc. is hereby placed upon
notice that operative righis, a2s such, do not constitute a2 ¢lass
of property which may be capitalized or used as an c¢lement of value
in rate-fixing for any amount of money in excess of that originally
paid to the State as the consideration for the grant of such
rights. Aside from their purcly permissive aspect, they oxtend to
the hoidcr a full or partial monopoly of 2 class of business over
2 particular route. This monopoly feature may be changed or
destroyed ot any time by the Siate, which is not in any respect

limited to the number of rights which may be given.

Appllication as above entitled having been filed, public
hearings having been held thercon and based upon the evidence

received and the conclusions and findings set forth in the opinion,

IT IS ORDERED:
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(1) That Hills Transportatien Cn., a corporation, after
the offective date hercof and on or before Octodber 1, 19951, may sell
and transfer to Consolidated Freightways, Inc., a corporation, andl
the latter may acquire and purchase, the certificate of public
convenionee and nececossity grantod to Hills Transportation Co. by
Deeision No. 43003, 4n Appliecatien Ne. 27526, and the cquipﬁent
and othcr property referred to in this decision and deserided in
the purchasc agreement, a copy cf which appears as Ixhidbit "2
attached to the application on file hefein, such sale and transfer

to be for the consideration set forth in such purchasce agrecment.

(2) That Consolidated Freightways, Inc., a corporation,
be and it is hercby authorized on or beforc Qctober 1L, 1951, to
incur indodtedness, for the purposc of acquiring:the certificate of
public convenilence and neceessity referred to in paragraph (1) of
this order, in the principal sum of 369,000, with interest at the
rate of five per cent per annua, payable in installments of
11,000 plus interest on the first, sceond, third and fourth
anniversary dates of the effcetive date of this order, and $25,000

plus Iinterest on the fifth anniversary date thercof.

(3) That the authority herein zranted to incur indebted-
ness wlll become effeetive when Consolidatcd‘Freightways, Inc.
has paid the £o¢ prescribed by Scetlion 57 of the Public Utilities
Act, which fee is $£49.

(%) Thot within 30 days after the exccution thercof,
Consclidated Freightways, Inc., shall file with the Commission a
truc copy of the promissery note and any bill of sale or other
instrument ¢f transfer exccuted pursuant to the authority he;ein

granted,
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(5) That applicants shall comply with the provisions of
General Order No. 80 and Part IV of General Order No. 93-A by filing
in triplicate and concurrently making effective, appropriate tariffs
and time schedules on not less than five days' notice to the Com-
mission and the public.

Except as hercin otherwise expressly provided, the
effeetive date pf this corder shall be twenty (20) days after the

date hereof.

d

Dated at‘@{gxf/f/wﬂﬂdﬂﬁ’, California, thisM
day of Lﬂﬁ?@&ib(z/ ‘ , 1951.
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