‘ A ]
Decizion No. 459457 il i [] C ﬁ 0.
2 () 11
Ji ﬁg AN

BEFORE THE PUBLIC UTILITIZES COMMISSION OF TEE STATE OF CALIFORNIA .

APPLICATION OF CALIFORNIA

ELECTRIC POWER COMPANY FOR Application No. 28791
' lst ané 2nd Supplemental
AN INCREASE IN RATES.

Henvy W. Coll, for applicant, California Electric Power
Company; BProd F. Parker and L. B, E. Lﬁﬂdgﬂzrom, feor
Mineral County Power System; ;;;,x#r Rancy, Homilton
Treadway, and P. W. Denniston, for the United States
Navy; Poris B. Laruata, ror the Commission's staff.

OQOPINION

California Electric Power Company; by its £irst and second sup-
plemental abplications in this proceeding, seeks determinations
whether the Commizsfon’s Decizion No. 41798 of July 1, 1943, au-
thorizing certain rate increzses, applies, respectively, to sales
to the Navy, for use of the Government's Naval Ammunition Depot,
Hawthorne, Nevada, and to sales to Mineral County Power System for
resale to consumers in Nevada. Applicant requests that such deter-
minatlons be made in the affirmative, thus malking the utility's
Schedule P-2 applicable to the sales to the Navy-and its Schedule
P-3 applicable to the salkss to Mineral County Power System. Should
the Commission-construe the decision not to apply, applicant secks
the establishment of appropriate rates for suchrsales.

Both supplemental.applications refer toithe matter of jurisdic-
tion and the position Is taken that Jurisdiction lies in the ' Cali-
fornia Commission rather: than-in ‘the:'Federal Power Commission.

A hearlng on the “applications:was:held on October 7, 1949. The




evidence received at that time related only to the questions whether
Decision No. 41793 41s to be construed to apply to the sales referred
'to and whether, as related to such sales, the rates set forth In
such decision, or some other rates, are reésonable. A further hear-
ing was ccheduled but taken off calendar when the Federal Power Com-
mission evinced, through correspondence, a desire to explore the
question of Jurizdiction. In implementatiorn thereof, on February 15,
1950, 41t 1ssued an order to show cause against California Electrice
Power Company. On March 20 and 21, 1950, pursuant to mutual agree-
ment between that Commission and this, a concurrent hearing was held
whaich, In 3¢ far as this Commission was concerned, bore solely upon
the Jurisdictional gquestion. It was announced by Commissioner Rowell
that, if additional evidence should be deemed advisable at a later
date, due notice would be given.

It should be stated at the outset that the Commission is now
satisfied, after a careful weighing of the record, that no further
evidence 1s necessary satisfactorily to dispose of the issues ralsed
by the two supplemental applications. Accordingly, the order herein
will include submission.

Caljifornia Electrlc Power Company Operations.

California Electric Power Company renders publilic utility elec-
tri¢c service 1in éoutheaatern California in parts of Morno, Inyo, Kern,
San Bernardino, Riverside, and Imperial countlies. Its Nevada Divi-
sion serves parts of Nye and Esmeralda countles, Nevada, Fifty-Lfive
per cent of all electricity supplied by the company comes from ILts
own generating sources. The other foréy-five pexr cent 1s obtaine¢
from Southern California Edison Company, the Department of Water and -
Power of the City of Los Angeles, and neighboring electric produc-

fion agencies with which California Electric maintalins interconnec-

tions.




During 1950, California Electric served an average of about
56,000 customers, 98 per cent of whom were in California. Residen-
tial and domestic customers purchased 1l per cent, rural customers,
15 per cent, industrial and commercial customers, 61 per cent, and
other customers, 13 per cent, of California Electric's energy sales.

The company's production sources are interconnected with 2 net-
work of high-voltage lines extending southerly from Mono County fo
San Bermardino about 300 miles along the easterly slope of the
Sierré Nevada Mountains, also extending throughout its main system

around San Bernardine and Riverside, and- easterly from Victorville

some 200 miles to Hoover Dam Power Plant. In 1950, the maximum sys-

tem demand was 123,900 kw.

The two customers, Mineral Counly Poﬁer System, with a demand
of about 1,000 kw, and the Navy, with a somewhat greater demand,. are
served in California from the 55 kv station bus at California Elec-
“tric's Mill Creek generating plant. Each customer owns and operates
a 55 kv line, including terminal switching facilities, extending
from Mill Creek to Hawthorne, Nevada. The lines are about 55 miles
in length, about half the distance being in California and the other

~half in Nevada. During perlods of emergency troudle, these cus-
tomers have arranged to use the more rellable Navy line Jointly.
California Electric adJusts 1ts billing to ¢conform %o the disbosi-
tion of deliveries ﬁpon advice from the customers. Mineral County
Power System resells the energy it purchases to its retail customers
in Nevada. The Navy uses its deliveries, supplemented by its own
fuel generating plant, for the power and energy requirements of its
industrial activitles and for the residential and commercial needs
of employees or personnel hou;ed at the military reservation.

Congtruction of Decision No. 41798.

In Application No. 28791, California Electric sought a general
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increase in rates. It proposed increases in all of its filed tariffl
rates and in a nurber of specilal contract rates. It did not request
authority to Increase the rates contained in the then effective spe-
‘¢clal contracts. applicable torsales to the Navy and to Mineral County
Power Systen.

For the rate proceeding, studles of the trend 2nd projected
level of applicant's revenues and expenses were made by applicant,
by other Iinterested parties, and by engineers of this Commission's
staff. As c¢can be seen from the exhibits in the proceeding, from
the annual reports of applicant to this Commission, and from the
testimony of the Electrical Engineer of this Commission, the reve-
nues and expenses:in connection with the sales to the Navy and
Mineral County Power:System were iIncluded In the statistics upon
which the earning studies were based. In Decision No. 41798, the
Commission concluded that applicant was entlitled to an increase in
rates. In preseribing rates, 1t undertook to spread the. increase
equlitably among . the several classes of consumers in accordance with
accepted practice.” The Commission indicated its dissatisfaction
with speclal rate. contracts and directed applicant to discontinue
a substantial number of special rates. ;t presceribed Schedules P-2
and P-3 for customers of the same type and kind as the Navy and
Mineral County ~Power Systen, rgspectively. It made those tariffs
applicablé to all similar customers on the California system except
in the City of . San Bermardino. It further satisfied itselfl that the
credit for deliverles to the Nevada system was &t a level substan-
tlally comparable to the wholesale power schedule. By establishing
cuch rates,the Commission was satisfied that each customer would
be required-to pay no more than was necesgsary and that no customer
would obtain~service at the expense of other customers.

‘Mineral County Power System and the Navy were served under spe-
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¢lal contract rates differing from filed tariff rates for a number
of years. The rates effective for Mineral County Power System dur-
ing the pendency of the rate proceeding, Application;N¢; 28791, were
those set forth in a contract dated October 5, 1945, which speciffed
a term of three years. The rates applicable to the Navy were set
forth in a contract effective for the period July 1, 1943, to June
30, 1944, and thereafter until sixty days® written notice by either

-

party.

The rates prescribed by Decision No. 41792 became effective

August 1, 1948. By letter dated July 30, 1948, California Electric
notified the Navy of the termination of the July 1, 1943, contréct,
to be effective Octover 1, 1948. 'The c¢ontract with Mineral County
Power System by 1ts own terms expired on October &4, 1948, Since no
new contract rates were sought for elther the Navy or Mineral County
Power System, the Schedules P-2 and ?~3, recspectively, became 2ppli-
cable on October 1 and Qctober 5, 1948, respectively, unless Decision
No. 41758 should be construed not to apply. | |

Decision No. 41798 does apply, as we coﬁstrue it, to the sales
to the Navy and Mineral County Power System. It i3 true that the de-
clsion does not refer specifically to such sales, but there c¢an be
no doubt from 1%ts comprehensive language and géneral tenor, to say
nothing of the evidence upon which 1t 13 based, that i1t was intended
to cover all sales of California Electric. The decision states:

"As previocusly noted, a number of applicant's de-
1lverles £o large c¢customers are made under speclal
contract agreements at rates other than those con-
tained 4n the filed tariffs. Under the request con-
tained In the application, the Commisslion i3 asked
to authorize applicant to make effective certalin
changes in special countracts. Several of the exist-
ing contracts under their present terms and condi~
tions provide for the application of any newly ef-
fective tariffs authorized. The remaining ¢on-
tracts providing for deliveries at special rates
-elther have expired or, within the next twelve
months, will expire or may be terminated by appli-
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cant. Under these circumstances it appears unneces-
sary for the Commission to order at this time the
termination or extensive modification of any exist-
ing special contracts.”

The decision further states:

"The tariffs herein authorized are intended for ap-

plication to all electric sales by epplicant to

customers Iin California, excepting only those sales

to other distriduting agencies with whom applicant

has Interchange agreements. . . . In any One area

a single rate will apply to all service to domestic

customers; . . . & large block power rate will pro-

vide for the majJor Industrial and commercial de-

liverlies; . . . and 2 resale power rate will apply

to deliveries for resale purposes.”
We indicated in the decision that the conditions surrounding the
utility's service no longer warranted special contracts except in
rare Instances. Accordingly, we ordered that such contracts in all
instances but four de terminated on July 31, 1948, or thereafter at

the earllest dates possible under the terms of the respective con-
tracts.

Having construed our Decision No. 41798 aslapplicable to the
salez to the Navy and Mineral County Power System, we turn o0 the
question of Jurisdiction.

Jurisdiction.

The queztion 1s precented whether California 1s precluded from
Jurisdletion over the sa2les to the Navy and Mineral County Power
Systen, either'by virtue of the Iinterstate commerce clause operat-
ing of 1ts own force, or by enactment of the Federal Power Act
(1935, ¢. 687, %9 Stat. 841, 16 USCA Sec. 791, et seq.). In arriv-
Ing at the conclusion that Jurisdiction 41s not prec¢luded, we have
been substantlially allded by the ceveral briefs filed in connéction
with the concurrent hearing. We are not unmindful that the Federal
Power Commissionr, in 1ts Opinion No. 212 13sued on April 13, 1951,
aszerted Jurizdiction, Commissioner Smith dissentiw It may be

Ly ] -

noted that the Federal Examiner had prepared an opinion stating that
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the Federal Power Commission was without Jurisdiction. Rehearing

was denied on June 6, 1951.

We will considexr separately the sales to the two customers.

Sales to the Navy.

The service to the Navy was_begun, as indicated above, in 1943
pufsuant to'a contract for the sale of all energy éequired by the
government "for use of the Government's Naval Amuunition Depot, Haw-
thorne, Nevada, except such electric energy as my be generated dy
the government on saild premises.” The enefgy purchased by the Navy
15 consumed wholly on the Naval reservation which, in addition to
the installations devoted directly to Naval use, includes the quar-
ters for Naval personnel deseridbed as "public quarters" and the
"Navy Low-Cost Housing Project! kmown as Babbitt, which provides
1iving quarters and facilitles for those civilians connected di~
rectly or indirectly with the Navy's activities on the reservation.

The evidence Indicates that, while a large percentage of the .
energy furnished to the Navy 1s derived from licensed projects,
there are times when 21) or a portlon of it comes rromfngn—licensed

souxrces.

‘A5 stated above, the energy 1s delivered by California Elec~

tric to the Navy at M1ll Creek and transmitted by the Navy over 1ts

own line to Nevada for cornsumption.

It 4s our opinion that upon such facts there 1s nothing elther
in the Interstate commerce clause of the Federal Comnstitutlon or
in the Federal Power Act to preclude our Jurisdiction;

Considering {irst the interstate commerce clause, the United
States Supreme Court held in ?igiq. v. Attleboro Steam and Electric
Co. (1927), 273 U.S. 83, 71 L. ed. 549, P.U.R. 1927B 348, 1n a case
where no federal statute delineating state and federal Jurisdiction

Al




(1) |
vas Involved , that a state cannot regulate the rates charged by

& local electric utllity for current sold to a foreign electric
utility for resale in another state and delivered at the state
voundary, inasmuch as the Interstate business carried on between
the two utilities 1s essentially national in character, and state
regulation would constitute a2 direct durden upon interstate com-
mexrce, placing a direct restraint on that which, in the absence of
federal regulation, should be free. .

Even 1f 1t be assumed that the sales by California Electric to
the Navy are iIn Iinterstate commerce, regulation by the Statg of
California of the rates for such sales does not fall within the
prosexription of the Attleboro decision.. Only one state, viz., Cali~
fornia, 1s directly concerned, since no state can have Jurisdiction
over the Navy, an arm of the federal government. Nevada has no
Jurisdiction over the rates the Navy pays to California Electric,
nor over the rates the Navy charges its persomnel and tenants.
Caiifornia’s Jurisdiction arises solely from 1ts authority over
California Electric. ?hus, there 13 absent that potential ¢lash of
respective state interests which underlay the conclusiorn in the.
Attleboro decizion.

Perhaps an even more conclusive circumstance for the proposi-
tlon that the Interstate commerce clause does not preclude California
Jurisdiction 1s the fact that electric ratec prescrived dy our Com-
mission are not the rates which 2 utility must charge an arm of the
United States Government. The Commission in 1942 issued General
Order No. 96, which provides in Sectilon X-B, that an electric utill-

(1) The Federal Water Power Act (1920, Ch. 285, 41 Stat. 1063, lat-
er incorporated as Part I of the Federal Power Act, 16 USCA, Seec.
792, et seq.) was iIn effect at the time of the Attleboro decision
but was not applicable because the electric power in question was
not derived from projJects licensed by the federal government.
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ty may furnish electric service "at free or reduced rates or under
conditions otherwlise departing from its filed tariff schedules To

' the United States and to its departments.” (See Pudlic Utilities

- Act, Section 17.) Thus, while the difference between chargez under
filed tariffs which have been found reasonable, and the revenue ac-
tually received for service supplied £o the federal govermment,

would have to be borne by California Electric rather than its cus-

© tomers, the federal goverhment 18 1n no way bdurdened in its negotia-

tions with the utility by a Califormnia rafe order.

It follows that since a sister state dc not deprived of any-
thing to which 1t Is entitled and the federal government 1s in no
way burdened, by the exercise of Californie Jurisdiction, such Juris-
diction does not impose an undue durden vpon Interstate commerce
and, therefore, does not violate the interstate commerce clause of
the Federal Coustitution.

It should be noted in passing that the sitvation here presented
is distinguishable from the Attleboro decision not only for the rea-
sons already stated but because the sales to the Navy are not sales
by one utility to another utility for resala. The Navy is not in
husiness; ites purchases of electriclity are 1a furtherance of its
national defense obligation; and its wmdertaking to provide electric

- service to 1ts personnel and tenants at Hawthorne is merely inci~
dental thereto.

Not only do we conclude that the Iinterstalie commerce clause
presents no barrier to the exercise of our Jurisdiction over the
sales to the Navy, but we find nothing in the Federal Powexr Act
taking such Jurisdiction away. Such conclusion 1s reached even 1f
‘4% be assumed that Part I of the Act (setting forth the provisions

- applicable where power from licensed projects 1$fi£QOi§éd) and .

" Part II (applying "to the sale of electric energy at wholesale in
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interstate commerce but . . . not . « - to any other sale") bbth ap-
Ply, or that elther Part I or Part II applies. See Safe Hardor Water
Power Corp. v. EPC (CCA 38, 1941), 124 P. 24 800, cert. dnd. (1542),
316 U.S. 663, 86 L. ed. 1T740; Safe Harbor Water Power Corp. v. FPC

(CA, 34, 1949), 179 F. 24 179, cert. dnd. (1950), 339 U.S. 957, 9%
L. ed. 1368,

Turning first to Part I (derived from the Federal Water Power
Act (1920, ch. 285, 41 Stat. 1063)), 1f 41t be assumed that the sales
to the Navy ere in interstate commerce, the applicable 1anguage is
found in Section 20 providing, in so far as pertinent, that when:

"said power or any part thereof /presumably any power
furnished by a licensee/ shall enter into interstate
or foreign commerce the rates . . . and the services
e s s byany . . . licensee . . . Or by any person,
corporation, or association purchasing power from
such licensee for sale and distributicn or use “n
public service shall be reasonable . . . to the cus-
tomer . . .; and whenever any of the states directly
concerned has not provided a commission or other
authority to enforce the requirements of this sec-
tiorn within such state . . . or such states are

unable to agree through their properly coenstituted

authorities on the services . . . or . . . rates . . .

Jurisdiction 1s hereby conferred upon the /Federal/

Commission . . . to regulate . . . 30 much of the

services . . . and . . . rates . . . therefor as con-

stitute Interstate or foreign commerce. . ."
It will be observed that Congress has conferred Jurisdiction on the
Federal Power Commission under Section 20 only if any of the states
directly concerned has not provided a commission or other authority
to enforce the requirements of Section 20 within such state ("re-
quirements” apparently referring to the provision that the pates
and services by licensees-or persons purchasing from licenseces for
r¢sale in public serviceishall: be reasomabdle), and furthermore,
even though the requisite state commissions ‘or other authorities
have been provided, only -Lf: the 'states ‘directly concerned are unadle

4
. to agree on the services or rates through 'their properly constituted
authorities.




Assuming that the language of Sectlon 20 applies at all, it is
our opinion that, undef such language, the sales to the Navy are ex-
¢luded from Federal Power Commission Jurisdiction. The California
Commission is the kind of state "commisalon or other authority” con-
templated by Section 20, for 1t has comprehensive power to regulate
electrlic utility rates and service "within such state,” viz., Cali-
fornia. We have already pointed out, in considering the interstate
commerce clause, that California is the only state which can, de-
cause of 1ts authority over California Electric, affect the sales to
the Navy. Nevada cannot ordexr the Navy to pay a certain rate for
electrlcity purchased, nor can it order the Navy tovchérge a certain
rate for electricity distriduted. It follows that, since only one
state 1s "dfrectly concerned,” no question cam arise of inability
as between two states directly concermed to' agree on the reasonable-
ness of the rates charged to the Navy. Thus, Federal Power Commis-
sion jJurisdiction Iis excluded because the two conditioms to its
exerclee, as prescribed by Congress in Seetion 20, are adsent.

Turning to Part II of the Federal Power Act (enacted as part of
the Public Utlility Act of 1935, ch. 687, 49 Stat. 803), 1t is de-
clared in Section 201(b) that:

"The provisicns of this Part shall apply . . .

to the sale of electric energy at wholesale in in-

terstate commerce, but shall not a?ply to any

other sale of electric energy. . ..
In addition to this Jurisdictional language, it 15 provided in the
policy declaration of Section 201(2) that' féderal regulation of the
"sale of suech felectric) energy af wholesdle in interstate commerce
15 necessary in the pudblic' Interest’, such’ federal regulation, how-
ever, to extend only to those” matters' which- are not subject to regu-~
lation vy the states.”

Putting aside the questfon whether the sales are in Interstate
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commerce, it 13 clear that the sales to the Navy do not fall within
the language "sale of electric energy at wholesale,” which 1s de-
fined by Section 201(d) to mean "2 sale of electric energy to any
person for resale.” Thé sales in question are neither cales to 2
"person” nor are they sales "for resale.”

The word "person” 1s defined by Section 3(4) of the Act. to mean

"an individual or corporation.” A "corporation” by Secticm 3(3):
"means any corporation, Jjoint-stock company, part-
-+ nership, assoclation, dbusiness trust, organized
group of persons, whether incorporated or not, or
a recelver or receivers, trustee or trustees of
any of the foregoing. It shall not include '‘muni-
¢ipalities’ . . "
It 45 obvicus that the Navy is not 2 "person" as defined.

Not only is the Navy not a "person” but the zales to it cannot
properly be described as "sales for resale.” We have already al-
luded to the contract entered into in 1943 whereby Californiza Elec-
tric agreed to supply "all electric energy required by the Govern-
ment . . . for use of the Government’s Ammunition Depot . . ." The
evidence shows that the use in fact made of the emergy furnished
15 consistent with such language. All of the energy is consumed
on the Naval reservation; part i1s used in the Depot's industrial
operations oxr dissipated in systex losses; the balance Is used‘by
the individuals and business establishments located on the govern-
ment reservation. Individuals may reside or conduct dusiness only
S0 long as their presence is'consistent with the Navy's obligations.
The lease agreements with those“occupying "public quarters"” and with
those occupying the low-cost housing project known as Babbitt, both
provide that the rental privilege cedses upon termination of employ-
ment. For the businessTdoﬁéé§§1ons; the government issues a "Re-
vocable Permit" reciting that "the comcession 1s "for accommodation

of employees of the Depot.”




It follows that the sales to the Navy are In efféct for 1its sole
usé. It 1s true that, in supplying electricity to those living or
conducting business at the reservation, the Navy 1s in 2 sense "reo-
selling” energy purchased from California Eiectric Power Company,
but 1t 1s clear that the term "sale for resale” In éaré IT of the
Federal Power Act was intended to refer to 2 very different situa-
tion. - The courts have repeatedly pointed out that Part II was en-
acted to close the gap in utility regulation revealed by the 5&3;95 _
doro decision. See Jersey. Central Power & Light: Co. v. FBEC (1943),
319 U.S. 61, 87 L. ed. 1258,-63 S. Ct. 953. The Navy 1s certainly
not a public utility. ZEven assuming 1t would not ‘be brecluded from

that status by virtue of its position in the federal government, 4t
could not be deemed 2 publiec utility by virtue of furnishing elec-
trlcily to tenants whose continued. fenancy depends upon the needs of

the Navy landlord.

We are satisfied, in the light of the foregoing ohservations, .

that the sales to the Navy are not to 2 "person for resale" under .

Part II of the Federal Power Act, but quite aside from that conclu-
sion Jurisdlction is denled the Federal Power Commission by the pro-
viso clauses .of Sections 201(a) and 201(b) of Part II. Section
201(a) declares that federal regulation shall "externd only to those
matters which are not .subject .to regulation by the States” and Sec-
tion 202(b), in making Part II applicable to "sales at wholesalé in
1nter;tate commerce' ,-.contains the proviso that Part II "shall not
apply to any other:sale.of electric. energy." Taking thesc sections
together and_cénstruinggthemuin the light of their statutory hic-
tory, it 1s plain that Congress.intended the -Federal Power Commis-
sion to have Jurisdictlion only--in that aieavwhereqthe United States
Supreme Court had-declared -state regulation -over sales could not be

exercised because - of the -Interstate commefceuclause. See Conmmecticut
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Light and Power Co. v. FPC (1945), 324 U.S. 515, 89 L. ed. 1150, 65
S. Ct. 759. In the case presenééd ﬁere, we have alfeady pointed out
that the Iinterstate commerce clause does not apply to preveht state
Jurisdiction and we have further pointed out that the machinery sct
up dy Congress 1n Section 20 of Part I Lo enable states upon ¢ertain
conditions to exercise jurlsdiction without burdening interstate com-
merce 1s avallable upon the facts shown and makes 1t possible for
California to regulate the sales to the Navy. Thus, both under the
Constitution and Part I of the Federal Power Act, California may ex-
ercise Jurisdiction. Therefore, the provisos of Seetioms 201(a) arnd
201(») in Part II operate to deny Federal Power Commission Jurisdic-
tion under Part II. It follows that there is nothing Iin Part II to

prevent the exercise of California Jurisdiction over the sales in

guestion, and we 30 conclude.

Sales to Mineral County Power System.

As previously noted, California Electric sells electric energy
to Mineral County Power System at Mill Creek, and the léttef transz-
ﬁits the energy over 1ts own line to Nevada, reselling to local con-
sumers In Nevada. As in the case of the Navy, the evi&ence indicates
that, while a large percentage of the energy I1s derived from licensed
projects, there are times when all or a portioa of it comes from non-
Llicensed sources.

Many of the prepositions .set forth abové 4in support of our con-
clusion that we may properly -exercise Jurisdiction over the sales to
the Navy apply with equal force to the sales £o Mineral County Power
System. However, there are .certain differences which will be pointed
out in the analysis which follows.

We have stated that 'independently of any comsideration of feder-
-2l statute, the interstate commerce clausce does not operate to pre~

vent Califormia from exercising Jurisdiction over the sales to the
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Navy inasmuch as no clash between state interests can bde involved
and inasmuch as the national éovernmenx 1s not burdened by the exer-
¢lse of Califormia qurisdiction. A different situation exists with
the sales to Mineral County Power System, for the State of Nevada
clearly has an interest in the cost of electricity to Mineral County
Power System and the rates in twrn charged by it to 1¥s customers.
Tuwrning to the Federal Power Act, however, we are satisfied that the
machinery set up in Section 20 of Part I, which allows state jJuris-
diction under certain conditlions, when applied to the facts in issue
enaﬁles this Commission to exerclse jurisdiction without interfering
with the rights of Nevada and without imposing an undue durden On
interstate commerce. We are further satizfied that Pagt II dees not
apply bécggsgwthe sales to Mineral County Power System are not to 2
"person” a3 defined. Ve are further satisfied that, even Iif Part IX
were construed to apply, the proviso clauses alluded to in Sections
201(2) and 201(b) of Part IT operate to preserve the exercise of
Jurlsdiction recognized in Part I.

Turning specifically to Part I, we have pointed out that two
conditions must, by the terms 6f Section 20, be present before states
directly concerned may exercise Jurisdiction: (1) they muﬁt have
commissions with authority to enforce the reguirements of Section 20
within the state; (2) such states must not be unabdble to agree upon
the rates to be charged. In the case of the sales to Mineral County
Power System, (1) each of the states directly concermed, viz., Cali-
fornia and Nevada, has provided "a commission or other authority to
enforce the requirements of this section within such state,” and (2)
such states have not, through their properly constituted autﬁorities,
been shown unable to agree on the rates for the sales in question.

Conzidering the first of these propositions, 1t carnot be sexri-
ously contended that the California Commission, entrusted as 1t 1s
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with very broad regulatory authq?;py ovér the rates and service of
utilities within the state, fails fo qualify as "a comﬁission or
other authority %o enforce the requirements of this section'withmg
| such state." While the Nevada Public Sérvice Commission does nov
exercise as great a degree of control over Mineral County PowerlSySQ‘
tem as it does over private organizations engaged 1ntpub11c service
in Nevada, 1t nevertheless has express Jurisdiction"évef‘Mineral
County Power System's rates. Nevada Statutes of 1925 provide at
page 55: |

"Sec. 16. The maintenance and operation of said -
Mineral County Power. System shall be under the
control, supervision and authority of the bhoard
of managers, and rates charged to consumers for
sale and distribution of electric energy and cur-
rent, and the tolls from telephone service, with
the terms and conditions thereof, shall be Lixed
by sald board, subjfect to the supervision of the
Nevada Public Service. Cormission, who may revise,
raise or lower the same.” (Emphasis acdded.)

The quotation makes clear that the Nevada Public Service Commission
15, with respect to Mineral County Power System's rates, "a commis-
sion or other authorilty to enforce the requirements of this section
within such state.” |

The Federal Power Commission, adopting the contentions of its
counsel, has declared 1n 1ts Opinion No. 212, above referred to,
that in order to qualify as "a commission or other authority to en-
force the requirements of this section within such state,” a commis-
sion must have authority not only to regulate the rates cha:ged by a
utility but the rates such utility pays for power purchased outside
the state and transmitted in Interctate commerce. It 1s ¢laimed
that the Nevada Commission does not qualify because it 13 not em-
powered. to £ix the rates Mineral County Power System pays to Cali-
fornia Electric Power Company in Californmia. Ve are convinced,

however, that Congress dld not contemplate state commissions with
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powers beybndrthosewnqgmally entrusted to them, powers which might
indeed he foundmto,be unconstitutional.

Turning £o the second proboéition, there was no evidence what-

ever to indicate that Californid and Nevada "through their prope;ly

constituted”author;t1e§h were "unable to agree." No evidence what-
ever'was‘orfered respggting ahy course of dealing, or an adbsence
thereof} between.the,éalifornia and Nevada commissions, or between
any other authorities,df the respective states. The Chairman of
_ the Nevala Public Service Commission, stated at the coneurrent hear-
‘ing éhat his Commission had determined not to participate in the co-
oﬁerétive procedure and tha6 he would appear only as an 'interested
pi;ty. Ee further statéd:
| "The State of Nevada, therefore, is not interested
except to the extent that the users are living in
Nevada and, therefore, I will 3ay that we are very
mich Interested. I am not prepared to state at
this time what the position of ocur Commission would
be, until after this matter of Jurisdiction has been
decided. That 43 all the statement I wish to make."
These words make apparent that there was no inadbllity to agree, and
that the Nevada Commission has adopted a neutral position.
It rollowé,that, since neither of the circumstances prevail
upén which Federal Power Commission Jurisdiction 41s conditioned un-
vder Section 20, Jurisdiction properly may be exercised by this Com-
mission over the sales to Mineral Cownty Power System, at ieast un-
€il such time as the properly constituted authorities of California
and Nevada are unable to agree on the rates to be ¢charzed for such
sales.
Considering next the effect of Part II upon our Jurisdiction,
we observed in discussing the sales to the Navy that that Part gives
the Federal Power Commission jJurisdiction only over sales "to any

person for resale." The sales to Mineral County Power System un-~

doubtedly are "for resale” but they are not sales to 2 "person."




Section 3(4) defines a "person” as "an individual or corporationQ"
A "ecorporation” by Section 3‘3) "shall not includql’municipalitics’
28 herein defined."” A.&mnic;bality" by Section 3(7) means "a city,
county, irrigation district, érainage district, or other political
subdivision or agency of a state competentiunder the laws thercof
to carry on the dbusiness of developing, transmitting, utilizing
or distributing power . . .f Mineral County Power System, a3 we
understand 1t, 13 the operating name for the County of Mineral in
ifs proprietary capacity as the seller of electrie ernergy at rétail.
Thus, it is 2 "municipality” as defined in Sectlon 3(7) and, there-
fore, is excluded from the definition of a "corporation” in Section
3(3) and from the definition of a "perzsen” in Section 3(4). It foi-
lows that Part II does not apply to the szles to Mineral County
Power System. |

‘Finally, even 1f the sales to Mineral County Power Systen were
to be regarded to be within the purview of Part II, the proviso
clauses of Sections 201(a) and 201(b) 2pply. Our views heretofore
stated respecting them apply with equal force. Since by the‘provij‘
- sdonz of Part I, Section 20, the California Commission upon the
facts may exercise Jurisdiction, the provisc ¢lauses in Part II op-
erate to ensure that Juriscdiction by denying 1t to the Federal Power
Commission.

In the light of the conelusion we have reached respecting the
construction properly to be placed upon oux Decision No. 43793 and
the conclusion that we have Jurisdict;on over thg sales both to the

Navy and to Mineral County Power System, we hgrewith order as fol-

lows.

Thc first and second supplementzl applications of California
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nlectric Power Company having been duly considered after hearing and
the riling of briera, and it appearing that no further hearing is
necessary to dicpose of any of the issues presented, and the Commis-~
sion finding that it has Jurisdiction in the premises,

'IT IS HEREBY ORDERED that the matters upon each ¢f the supple-
mentélvappiications'herein are submitted.

' LT IS FURTHER ORDEEED that California Electric Péwer Company is
hereby authorized to charge and collect from the United States for
electric service furnished at the M111l Creek hydroelectric generat-
ing plant and traﬁéported by the United States to‘the United States
Naval{Ammﬁhitioh.bepot at Hawthorne, Nevada, the rates prescribed
for such service by Decision No. L1798, viz., the rates set fppth
in Schedule P-2 attached to such decision.

IT IS FURTHER ORDERED that California Electric Power Company i3
herebvy author;zed and directed to charge and collect from Mineral
County Power System for electr;c service furn;shed at the M1ll Creek
hydroelectric generating p;ant and transported by Mineral County Power
System or the United Statey 1nto Nevada for re,ale by Mineral County
'Power System, the rates prescribed for such aervicq,by Decision No.
41798, viz., the rates set fo?th in Sghedule P73Aattachedxto such de-
¢ision. " - L

IT IS FURTEER ORDERED that California Electric Power Company
take all reasbhable steps to(éollect from Mincral County Power Sys~

tem the charges hereinabove referred £o from the time that such

charges becage ef fective., '
Dated,gﬁgajfi¢Mmaam§, California, this 3gﬂ~day of Zgg&é?f:’ 1951.
u ' &‘1'M

_;;;t;wwqg /2%34 //{'ﬁélz/

. Commf;sioners T

......

19.




