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BEFORE TEE PUBLIC, pTIL!TIES COMMISSION OF nrE STATE OF CALIFORNIA ' 

APPLICAT!ON OF CALIFORNIA 

ELEC'I'lUC POWER COMPANY FOR 

AN INCREASE IN P.A.TES. 

Application No. 28791 
1st and 2nd Supplemental 

,H~n:ty'_~t-C411JI." tor applicant ~ california Electric Power 
Company; ~~ P.. P~,~ ~.nd k... B" E. LJ..!ld$ trolJl" ror 
Mineral County Power Sy:s tem; .9l.AY~r R~nt;.~.. }U;.m:1.1 ton. 
Trea.dwax" and 1.:- w. ~nnJ:jtO%h ror t,ne Un1tect States 
Navy; Bo~1~ S~ k'Y.v.~ta .. tor the Comm1ss1o~t$ statt. 

OPINION ---_ ....... _-

CalitoIT-1a Electric Power Company;·, bY' its ,first and second sup

plemental app11eat10~ in this proceeding" seeks determ1nations 

whether the Comm1ss1on!s Decizion No. 4~798 of Ju~v 1" 1948, au

thor1zing ce~ta1n rat~ 1~ereases" applies .. recpect1v~~ .. to zalez 

to the NavY .. tor U3~ or t~e Government's Naval ~ition Depot .. 

Hawthorne~ Nevada, and to sales to Mineral Count.1· Power System tor 

resale to consumers in Nevada. Applicant requ~sts that such deter-

m1nat1ons be made in the ar~1rmat1ve" thU3 mal~,the ut1l1ty t s 

Schedule P-2 applicable to the sales to the Navy'and its Schedule 

P-3 applicable. to the sa~ to M1neral County P~~er System. Should 

the Commission : construe the d.ecision not to apply .. appl1ea.n.t seekZ ' 

the estab11sb.!nent or appropriate rates to:: such"za.les. 

Both supplemental.,applications refer "to i:the matter 0'£ jurisdic

tion and the POSition 1Staken that .jur1sd1cit.1on lies 1n the'Cali

fornia C0mm1s31on rather., th.an.:',1n :thc"'Pedera:l' Fower, Cornrn1ss1on. 

A hearing on thc'·appl1.ea:.t1.'¢n:ktWaS :heJ;<i"on October 71 1949. The 
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evidence received at that time related only to the quest~ons whether 

Decis10n No. 41798 is to be construed to apply to the salez referred,,' 

to and whether, as related to such sales, the rates set forth 1n 

such decision, or some other rates, are reasonable. A further hear-

1ng was ceheduled but taken ott calendar when the Federal Power Com

m1ssion evinced, through correspondence, a des1~ to explore the 

question of juriZ~iction. In ioplementation thereof, on F¢bruary 15, 

1950, it issued an order to show cause againSt California Electric

Power Company. On ~.a.reh 20 and 21" 1950, pursuant to mutual agree

ment between'that Commission and thiS, a concurrent hearing was held 

which, in so tar as this Comm1ssion was concet~ed, bore solely upon 

the jurisdictional que~t1on. It was announced by Commissioner Rowell 

that" 1t ad~it1onal evidence should be deemed advisable at a later 

date, due notice would be given. 

It should be stated at the outset that the Commission 1$ now 

satisfied, after a careful weigh1ng of the record, that no further 

evidenee 1s neeessary satis£actor1lY to d1spose of tbe 1~sues raised 

by ,the two supplemental applications. Accord1ngly, the order herein 

will include subm1ssion. 

Californ~a El~ctr1e Power ComPe-nx O»erat1ons. 

Californ1a ElectriC Power Company renders public utility elec

tric service 1n soutb.e~ tern California 1n parts of Mono, Inyo?, Kern?, 

San Bernardino, Riverside, and Imperial counties. Its Nevada Divi

sion serves part3 of Nye and Esmeralaa counties, Nevada. Fifty-five 

~er cent of all electricity supplied by the company comes from its 

own generating sources. The other forty-five pe~ cent is obtained 

from Southern california Edi:5on CompaJlY, the Department of ~ter and ' 

Power of the City of Los Angeles, and ne1ghbor1Dg electriC produc

tion agencies with which call1''ornia Electric ma1ntains interconnec

tiOns. 
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During 1950, California Electric served an average of about 

563 000 customers, 98 per eent of whom were in Ca11rornia. Residen

tial and domestic customers purchased 11 per 'cent" rural customers" 

15 per cent, industrial and commerc1al customers, 61 per cent, and 

other customers, 13 per cent 3 ot Ca11~orn1a Electric's energy salcz. 

The company's production sources are interconnected With a net

work of h1gh-vpltage l1nes extending southerly from Mono COun~ to 

San Bernardino about 300 miles along the easterly slope of the 

Sierra NevaQ.a. Mou:ltains, also extending throughOtlt its ma1n system 

around San Bernardino and Riverside, and· easterly from Victorville 

some 200 :niles to Hoover Dam Power Plant. I:l. 1950" the "ma.x1mum sys

tem demand was 123,900 lew. 

The two customers, Mineral County Power System, with a demand 

of about 1,,000 kw" and the Navy" With a somewhat greater -demand", are 

served in cal~ornia from the 55 kv station bus at California Elec-

'triefs Mill Creek generating plant. Each customer ow.ns and operates 

a 55 kv line, including terminal 5witch1ng facilities" extending 

from Mill Creek to Hawthorne, Nevada.. The 11.~es are about 55 miles 

in length~ about half the di$tance be~ in california and the other 

. halt 1n Nevada. During periodz of emergency trouble, these cus

tomers have arranged to use the more reliable Navy 11ne j01nt~. 

California Electric adjusts its billing to conform to the disposi

tion or deliveries upon advice from the customers. Mineral County 

Power System res~lls the energy it purchases to its retail customers 

in Nevada. The NavY uses its deliveries" supplemente4 by its own 

fuel gen~r~t1ng plant" tor the ~ower and energy requirements or 1t3 

inductrial activities and for the residential and commercial needs 

'of' employees or personnel housed at the military reservation. 

Congtruct1on or DeCision No. 41798. 

In Application No. 28791, california Eleetric sought a general 
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increase in'rates. It proposed increases 1nall ot its ~iled tar1f~ 

rates and in a ~umber of special contract rates. It did not request 

authority to increase the ra.tes-contained 1n the then errective spe

'c1al contracts ,applicable t~'sale8 to the Navy and to Y~neral County 

Power System. 

For the rate proceeding, studies or the trend and projected 

level of applicant's revenues and ~xPenses were made by applicant, 

by other interested parties, and by eng1neers or th13 Commission's 

statt. As can be zeen ~om the exh1bit~ in the proceeding, from 

the annual reports' otappl1eant to this Comm1ssion~ and rro~ the 

testimony of the Electrical Engineer of this Commission" the reve

nues and expenses:in corJlection with the sales to the Navy and 

Mineral County Power~,Sy$tem were included :ttl. the ztatistics upon 

which the earn1ng:~tud1e3 were based. In Decision No. 41798~ the 

Comm1ss1onconcluded'that applicant,was entitled to an ·increase in 

rate:. In presc~bing rates, it undertook to spread the· increase 

eq,uitably among ,'.the , several classez of consumers in accordancew1th 

accepted practice. ~;" Th.e Cormn1ssion indicated its d.1ssat1sf'action 

with speCial rate· contracts and directed applicant to d1scontinue 

a 5ubstant1al DUmeer ot special rates. It prescribed Sehedule~ P-2 

and P-3 for cuzt'omers ot the same type and kind as the Na.vy and 

Mineral County~Power System l ~spect1vel1. It made those tariffs 

applicable to'all similar customers on the California system except 

in the City of:'San Bernardino. It turther sat1s:f'1ed itself' that the 

credit tor del1ver1e3 to the Nevada system waz at a level substan

tially comparable to the whole~ale p~Ger schedule. By establishing 

such rates,,··;·,the Commission was ~at1sfied that each eustomer would 

be requ1red ,··to pay no more than was necessary and' that no customer 

would obta1n'·'Serviee a.t the expense ot oth.er customers. 

:M1neraI 'County Power Syntem and the Navy were :s.erved under spe-

" . 
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cial contract rates d!.tter1'Dg f·roIn filed tar1t!' rates· tor a 'n~r, 

of years. The rates cfreet1ve tor Mineral County- ~ower,S~st~;dur-

1ng the pendency, or' the rate proeeeding, Application; No:., 2979.1~:' we~. 

those set rorth in a contraet elated, Oeto'be:r' 5, 1945.,wh1eh. speC::1t1ed, 

a term of three years··.. The ra.tes a.pplicable to 'the Na.:vy·:were set 

forth 1n a contract erteetive, tor the period :uly l, 1943, to June 

30 I ~9441 and thereafter until siXty days't, wrj;~ten not1ee· by either 
... 

party. 

The rates prescr10ed'by DeeiSion No. 41798 'became effective 

August 1, 1948. By letter dated July 30" 1948" Calttorn1a Electric 

notified the Navy of the t~rm1nation or the July 1" 1943, contract" 

to be effective Oetooor 1" 1948. 'The contract nth Mineral County 

Power System by it:;'. own terms expi:-ed on Octo'ber 4, 1948. Since. no 

new contract rates were sought for either the Navy or Mineral County 

Power System, the SChedules P-2 and 2-3, respectively, became appli

cable on October 1 and October 51 1948" respectively, unless Decision 

No. 41798 should be cQnstrued not to apply. 

Decis10n No. 41798 does apply" as we construe it, to the sales 

to the Navy a.nd Mineral County Power S:rstem. It 1$ true that the de

cis10n does not refer specifically to such sales, but there can be 

no doubt from its comprehensive language and general t~nor" t¢ say 

nothing or the ~1dence upon which it 1$ based, th~t it was intended 

to cover all sales o~ California Electric. The decision states·: 

TTAs previously noted" a number 'of appl1.eant "s de
liveries to large customers are made under special 
contract agreemonts at rates other than those con
ta1ned in the filed tar1tfs. Under the ~quest eon
ta~ed 'in the application" the Commission 13 asked 
to auth¢rize applicant to D:3.ke effective certa1n 
changes in spec~al contracts_ Several of the ex1st-
1r..g eontracts u:lder their present :ter:ns and condi
tions ~rov1~e for the applieat1¢n of any newly et
fect1-ve tariffs authorized. The remaining eon
tra~ts provid1ng for de11veries at :pee1al rate3 
eith~ha.-ve exp1~ or" Within the next twelve 
months. I '.will expire or may 'be term!nated 'by app11-
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cant. Under these circumstanees it appears unneees
sary tor 'the Comm1s$1on to order at th1s time the 
term.1nation or extensive modif1cat1on or a:n::r exist-
1ng spee1al eontracts." 

The dec1sion further state~: 

"The tarifrs here~ author1zed are intended tor ap
plication to all electric sales b~ applicant to 
customers 1n California3 excepting only those ~les 
to other di~tr1but1ng agencies with whom applicant 
ha3 1nt~rchange agreements •••• In any one area 
a single rate Will applY to all service to domestic 
customers; • • • a large block power rate ~ll pro
vide for the major industr1al and commercial de
liveries; • • • and a resale power rate ~ll apply 
to deliver~es tor resale purposez." 

\ve ind1cated 1n the decision. that the conditions surrounding the 

utility's serv1ce no longer warranted special contracts except 1n 

rare 1nstances. Accord1ngly" we ordered that such contracts 1n all 

1nstances but four be terminated on July 31, 1948, or thereafter at 

the earliest dates poss1ble under the termz of the respective con

tracts. 

Hav~ construed our Dec1sion No. 41798 as applicable to the 

sales to the Navy and V~eral cOunty Power System, we turn to the 

question or jurisdiction. 

Jurisdiction. 

The queetion is pr~zented whether California is precluded from 

jurisdiction over the sales to the NaVj" and Mineral County Power 

System~ either by virtue or the 1nterstate commerce clause operat

ing of it~ own force" or by enactment of the Federal Power Act 

(1935~ e. 687~ 49 stat. 8413 16 USCA Sec. 791, et seq.). In arriv

ing at the cO'n.clus1on t~~t ju..."""18d1et1on is :lot p~el'CLc1ed, we have 

been substantially a1~ed by the several br1efs tiled in connection 

with the concurrent hearing. We are no't unm1ndtul that the Federal 

Power Comrn1gs1on, in its Op1n1on No. 212 1ssued O~ April 13, 1951, 

asserted jur1sdict1on, Commissioner Sm1th d1ssen:!~. It may be 

noted that the Federal Ex~.t.er had, prepared a."l op1n1:on ~tat1ng that 
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the Federal Power Commission wa:. without jurisdiction., Rehearing 

was denied on June 6" 1951. 

We will consider separately the sales to the two customers. 

Sales to the Navy. 

The serv1e<e to the Na.vy was. ,begun" as 1ndieated above" 1n 1943 

pursuant to a contract for the sale of all energy required by the 

government "for use of the Government's Naval Ammunition Depot~ Haw

~~orne, Nevada" except such electric energy a$ may be generated by 

the government on said premises. rf The energy VJ.rch.o.sed by the Navy 

is consumed wholly on the Naval reservation which" 1n addition to 

the installations devoted d~etly to Naval use" ~neludes the quar

ters tor Naval personnel descri'bed. as "pub11e quarters" anC: the 

"Navy tow-Cost Housing Projeet~· mown as Babbitt" which provides 

living quarters and taci1it1e~ for those eivilians connected di

rectly or indireetly with the Navyfs activities on the reservation. 

The evidence indicates that" while a large percentage of the . 

energy furnished to the Navy is derived from licensed pro.1ects~ 

there are times whon all or a p¢rtion or it comes from non-licensed 

sources. 

As stated above" the energy is delivered b.1 california Elee

tric to the Navy at Mill Creek and transmitted by the Navy over its 

o~~ line to Nevada ro~ consumpt1o~~ 

It is our op~ion that upon su~ facts there 1~ nothing either 

in the 1nterstate eo:mmeree elause of the Federal Constitut:1on or 

in the Federal Power Act to pree~ude our Jurisdiction. 

Considering first the 1nte~tate commerce elause~ the United 

states Supreme Court held 1n P.'U.c. v. Attleboro Stec:.m and Electric 
.. -~- ..... 

~ (1927)" 273 U.s. 83, 71 L. ed. 549 .. P;U.R. 1927.6 3lj.8" in a ease 

where no federal statute de11nea,t1:o.g state and ted.eral juri3<11ct1on 

" 
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(1) 
vra$ involved ~ that a state· cannot regulate the ratez ehax~ged oj'" 

~ local electric utility ror current sold to a foreign electric 

utility for resale in another state and delivered at the state 

boundary, inazmueh as the interstate 'business earried. on between 

the two ut111t1ec is ezzent1ally national in eharacter~ and state 

regulation woul~ eonstitute a direet ou.~en upon 1nterztate com

merce, placing a direct reztra1nt on that which, ~ the absenee or 
federal regulation~ should be £ree. 

Even 1~ it be a$~umed that the sales 'by California Electric to 

the Navy are in interstate commerce, regulation by the State or 

California of the rates for such sales does not fall W1th1n the 

proscription or the Attleboro decision. OnlY one ~tate~ v1z.~ Cali

rorn1a~ is directly concerned, since no state can have jurisdiction 

over the Navy, an arm of the federal government. Nevada has no 

jurisd1ction over ·the rates the Navy pays to californ1a Blectric~ 

nor over the rates the Navy charges its personnel and tenants. 

California's jurisdiction arises solely from its authority over 

California Electric. Thus~ there 13 absent that potential clash of 

respect1ve state interests which underlay the conclusion 1n the· 

Attleboro decision. 

Perhaps an even more conclusive Circumstance ~or the propos1-

tion that the 1nterstate commerce clause does not preclu<1e ca11forn::.a 

jur1zd1etion is the ract that ~lectr1e rates prescr1be4 by our Com

mission are ~. the rates w~~eh a utility must charg~ an arm or the 

United states Government. The Comm1ssion in 1942 133ued General 

Order No. 96, which provide:l 1n Section X-:a, that an eleetr:1.c ut:tl:t-

(1) The Federal Water Power Act (1920, Ch. 285~ 41 Stat. lo63~ lat
er incorporated as Part I ot the Federal Power Act~ 16 USCA~ See. 
792~ et seq.) was in erteet at the time of th~ Attleboro decis10n 
but was not applicable because the electric power 1n question was 
not d~rived rro~ projects licensed by the federal government. 
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ty may furnish eleetrie service trat 1"ree or red.uee(l rates or under 

conditions otherwise departing from its f~led tar1t.r sChedules to 

the United Stat~s and. to its departments .. " (See P'ub11e Utilities 

Act, Section l7.} Thus, while the difference betwee~ charges under 

filed tar1ffs which have been found reasonable, and the revenue ae

tua.lly' reeei ved tor service supplied to the teQcral g¢~'ernment ~ 

would have to be borne by california Electric rather than its C'U.S

tomers, the federal government is in no ~~ burden~ tn its negotia

'tions With the utility by a call1''ornia ra.te order. 

It follows that since a Sister state is not deprived ot any

thing to whieh it !s entitled and the rede~al gover.nmen~1s 1n no 

way burdened, by the exercise or California jurisdiction, suCh juris

diction does not impose an undue burden ~:,pon interstate eommerce 

and~ theretore, does not V1.olate the 1nterstate cOtml'lerc~ clause 01" 

the Federal Constitution. 

It should be noted 1n passing that t~~ situation here presented 

is d1st1ngu1shable trom the Attlebo~o deci~ion not only ror the rea

sons already stated 'but 'because the sales to the Navy are not sales 

by one ut1l1~ to another utility for resal$. The Navy is not in 

business; ite purehases or electriCity are 1n furtherance ot its 

national defense obligation; and its undertakL~ to provide electric 

. zerv1ce to its personnel and tenants at Hawthorne is merely inci

dental thereto. 

Not only do we eonelude that the 1nterstat.e commerce clauze 

pre3ents no barrier to the exercise or our jurisdiction over the 

sales to the Nav.r, but we rind nothing in the Federal Power Act 

taking such jurisdiction away. Such conclusion :ts reached even ir 

·it be assumed that Part I or the Act (setting r~~h the provisions , 
, toO,. ~ 

applicable where power troml1censed projects 1$' 1llV01;~d) and ' 

Part II (applying "to the sale or electriC energy at wholesale 1n 



interstate commerce but ••• not ••• to arq other sale") both ap

ply, or that either Part I or Part II applies. See Safe Harbor Water 

Power Corp_ v. ~·(CCA 3d, 1941), 124 F. 2<1 800, cert. dod. (1942), 

316 u.s. 663, 86 L. ed. 1740; Safe Harbor Water Power Corp. v. ~ 

(CAl 3d, 1949), 119 F. 2d179; cert. dnd. (1950)" 339 U.S. 957, 94 

L. ed. 1368. 

1'urn1ng tirst to Part I (derived from the Federal Water Power 

Act (1920, eh. 285" 41 stat. 1063)-)., 1£ 1t 'be a.s:sumeQ that the sale3 

to the ~ravy ('.re 1n interstate 'commerce, the applicable language is 

round in Section 20 prOViding, 1n so tar as pe;-t1nent" that when: 

"said. power or any part thereof LPresumabJy any power 
furnished by a licensei7 shall enter ~to interstate 
or foreign commerce the rates ••• and the services 
• • • by a:rt9' • • • licensee • • • or by any :person" 
corporation, or association ~¢hasing power from 
such 1icens~e~r sale and d1str1buticn or use !n 
public service shall be reasonable ••• to the cus-' 
tomer ••• ; and whenever any' of the statcs d:::rectly 
concerned has not provided a commission or other 
authority to enforce the requirements or this sec
tion within such state .... or such 3tatez are 
unable t<> agree through their properly c<iX'lSt1tu~ed 
authorities on the serviees • .. • o:r- • .. • rates • • .. 
jurisdiction is hereby eonferred upon the Lredera17 
Commission • • .. to regulate • • • so much or the 
se~ices • • • and • • • rates • • • thereror as eon
st1tute 1nterstate or foreign commerce .... " 

It will be observed that Congress has conferred jurisdiction on the 

Federal Power Corrrm!.ss1on under seetion 20 only if arq ot the states 

directly concerned has not provided a eO~3s1on or other authority 

to enforce the requirements ot Section 20 within such state ("re_ 

quirements" apparently referring to the proVision that the ra.tes 

and services by 1icensee.s:"or persons purchasing froni lieensees tor 

resale in publiC servie~J~'hal:J:; be reasonable), and furthermor.e" 

even though the re'=.u13ite; :.S".tate: 'e0mm1$s10~'or other auth.orities 

have been prOVided" only ~/ the 'states' :d1rectly con.cerned. are una"ole 
;' 

to agree on the services o~ rates tr..l'"Ough·'the1r properly constituted 

authorities. 
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Assumlng that the language of Section 20 applies at all~ it i$ 

our opinion that, under such language~ the sales to the Nav.1 are ex

clude~ from Federal Power Comm1ss1on jurisdiction. The California 

C0mm1$s10';' is the ld.n<! or state "commission or other authority" con

templated by Section 20, tor it has comprehenSive power to regulate 

electric utility rates and service rtwith1n such. state," viz • ., Cali

fornia. We have already pOinted out" in considering the interstate 

commerce claus~" that california is the only state which can, be

cause of its authority over california Eleetrie~ aftect the sales to 

the Navy. Nevada cannot order the Navy t'o pay a certain rate for 

electricity purehased" nor ean it order the Navy to charge a certa1n 

rate for electricity distributed. It follows that" s1nce only one 

state is "directly eoneerned"tt no question can arise or inability 

as between two states directly coneernee to'agree on the rea30nable

ness or the rates charged to the Navy. ThuS, F~deral Power COmmis

sion jurisdiction is exeluded" because the two conditions to its 

exerCise" as prescr1bed by Congress 1n Section 20, are absent. 

Turning to Part II ot the Federa.l Power Act (enacted. as part or 

the PubliC Utility Act or 1935" ch .. 681, 49 Stat .. 80S), it is de

clared 1n Section 201('))) that: 

"The prOVisions or this Part 3hall apply .... 
to the sale or electr1c energy- at ~Tholesale 1n in
ters. ta~ commeree" 'but shall not a:p,ply to any 
other sale of eleetr1e energy ..... ' 

In addition to this jUr1sd1etional language~ it is providee 1n the 

policy declaration or Sect"ion 201{'a) tlia;t" t~'deral regulation or the 

"sale or such ffileetr1i:t energy at: wholesale 1n interstate commerce 

is nece5sar:r in the publ'1C; 1n1ierest:~, such') federal 'regulation" how

ever~ te> extend only to tllose" mat'ters~: wM:eh" are not subject to regu

lation by the states." 

Putting aside the ques~1on whether the sales are in interstate 
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commerce, it 13 clear that the sales to the Navy do not fall within 

the languag~ ff~ale of electric energy at wholesale,~ which 1Z de

fined. 'by Section 20l(d) to mean "a sa.le of electric energy to any 

person tor resale." The sales in question: are neither Gales to a 

IIpersonfl nor are they sales "for resale." 

The word "person" is def1ned 'by Section 3(4) of the Act to mean 

"an ,.nd1vidual or corporation." A "corporation" by Section 3(3): 

"rneanz arty' corporation, joint-stock compaDY', part
nership, association, business trust, organized 
group of persons, whether incorporated or not, or 
a receiver or receivers, trustee or trustees of 

" any or the foregoing. It shall not 1ncluae 'muni
cipalities' ••• " 

It ,is obvious that the Navy is not a "persont! as defined. 

Not only is the Na.vy not a "perzon" "out the 3ales to it cannot 

properly be described as "3a.les tor "re.sa.le. fI We have already al

luded to the contract entered ':~nto in 1943 whereby Cal1t"ornia Elee

tric agreed to supply "all electric' energy requ1re~ by the Govern

ment ••• for use of the Government's Ammun.1tion Depot ••• " The 

evidence shows that the use 1n tact made of the energy furnished 

is consistent with such language.: ' Allot the energy 1$ consumed 

on the Naval reservation; part is used 1n the Depot's 1nd.ustrial 

operations or dissipated 1nsyst~ losses; the balance is uzed by 

the 1nd1v1duals and. 'business' !'establishments loeated on the govern

ment reservation. Individuals may reside or conduct business only 

so long as their presence 1s'~'c6ne1$tent with the Navyts obligations. 

The lease agreements with those"occupying "public quarters" and with 

those occupying the low-cost housing project known as Babbitt, both 

provide that the rental pr1vnege"ceases upon term1na.t1on of emploz;

ment. For the 'bus1ness'r -eoneess:1ons, the government issues a "Re

vocable Perm1t tl ree11:1r..g'=':thatlr-the concession is "tor accommodation 

of employees or. the Depot." 
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It. follows. tl:'..at ·tbe sales to the Navy are in effect tor its 301~ 

use. It is true that, in. supplying electricity to those living or 

conducting business at the reservation, the Navy1z in a zenze "re

selling" energy purchased from Californ1a Electric Power Company, 

but it is clear. that the term "sale for resale tli 1n Pa:-t II of the 

Federal Power'Act was intended to refer to a very d1rrerents1tua

t1on •. The courts have repeatedly pointed out that ,Part II was en

acted to close the gap in utility regulation revealed by the Attle

bor .. o dec1s1.on.' See ile.rsey Ce..nt.:x:~Power & L1ght~ Co .. v. FPC (1943), 

319 u.s. 61, 87 L. ed. 1258~'~63.S. ct. 953. The' Navy 1$ certainly 

not a publie utility. Even ,assuming it would not ,be precluded from 

that status by virtue of 1't3 position 1n the federal government, it 

could not be deemed a public- utility by v~tueot furnishing elec

tricity to tenants whose cont1nued;,tena..'"ley' depends upon the needs of 

the Navy landlord. 

We are sa.tisfied, in the light' .of the toregoing observations" . 

tha.t ~he sales to the Navy are not to a ":perzon t¢r resale fl under ' 

Part II of. the Federal Power· Act,.·but quite a31~e !"rom that conclu:" 

zion jur1s~ict1on, is denied the Federal Power ComIDj,s.sion 'by the pro

v1so clause-s :of·Seet10ns 201(a) and 201(b), of Part:II. Section 

201(a) ·deelares··thatfederal regulation shall "extend only to those 

matters wh1ch, 'a~ not ;subjeet, to regulation by the States" and Sec

t10n 20l(b)" ,in mak1r..g,,·Part II appl1cable ·t:o "sales at wholesale 1n , 

interstate commeree'! ,·,contains the provisO --that ,Eart' II "shall not 

apply to any other.;·,sale;:of electric, energy.!', ,Tak1%lg ·these sections 

together and constru1:ng,·:them;:-!n the 11ght ~t their,.statutory h1z

tory ~ it is plain·that Congress:-r1ntended the -Federal Power COmmis

zion to have jur1s<i·1et1on-.'only'~1n that areawhere,tbe Un1teCiStates 

Supreme CO\lrt had ':declared',state regulat1~n: ·over sales eould not be 

exercised because . or, the ~1nte;rstate eommerce-.,clause. See Connecticut 
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Light_and Power Co .. v. 1lQ (1945) .. 324 u.s. 515" 89 L. ed. 1150, 65 
s. Ct. 749. In the ease presented here .. we have already pOinted out 

that the tnterstate commerce clause does not apply to prevent state 

jur1s~1ct1on and we have further po1nted out that the machinery set 

up by Congress ~ Section 20 of Part I to enable states upon certain 

conditions to exerc1ee juris~1et1on Without burdening interstate com

merce is available upon the facts ~hown and makes it possible tor 

Ca11forn1a to regulate the sales to the Navy. Thus, both under the 

Constitution an~ Part I of the Federal Power Act, California may ex

ercise jurisdiction. Therefore" the provisos or SectiOns 201(a) and 

20l(b) in Part II operate to deny Federal Power Commission jurisdic

tion ~der Part II. It follows that there 1$ nothing 1n Part II to 

prevent the exercise of California jurisdiction over the sales 1n 

question, and we so conclude. 

Sales toM1neral County Pow~r System. 

As previously noted, California Electric sells electric energy 

to Mineral County Power Syst~m ,at Mill Creek.. and the latter trans

mits the energy over its own l~e to Nevada.. resell1ng to local con

sumers in Nevada. As 1n the case,of the Navy .. the evidence in61catez 

that l while a large percentage of the energy is derived trom licensed 

projects, there are times when all or a portio~ or it comes from non

licensed sources. 

Many' of the prepositions :set forth above in support or O'UX" con

clusion that we may properly.~xereise jur1sdict1on over the sales to 

the Navy applY W1th equal ,~~ree ,~o ,the sales to M~eral County Power 

System. However, there are ,.ee~ta1n ,differences ·;rh1ch .Will be pointed 

out in the analysis wh1ch~t~.l.l.ow'~. 

We have stated that '1n<:lependent,lY of any cons1deration of teder

. al :ltatute" the interstate -commerce :elause does not operate to pre

vent California from exercis1Dg,j~sd1etion over the sales to the 
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Navy inasmuch as no clash between state,1nterests can be involved 

and inasmuch as the nat10nal government is not burdened by the exer

cise of California jurisdietion. A different situation exists, with 

the sales to M1neral County Power System, '£or the State of Nevada 

clearly has an tntere$t in the cost of electrieity to Mineral County 

Power System and the rates in turn Charged by it to its customer~. 

Turning to the Federal Power Act~ however, we are satisfied that the 

machinery' set up 1n Section 20 or Part I" which allows state juris

diction under eertain conditions, when applied to the faets in issue 

enables this Commission to exereise jurisdietion without 1nterfer1ng 

with the rights of Nevada. and Without :1mpo31ng an undue 'burden on 

interstate eommeree. We are further sat1stied that Part II does not 

apply because the sales to Mineral County Power System are not to a 
".It- " 

flperson:" a,s d~:;-1ned. ~Te are further zat1s1"ied that" even U Part I! 

were eonstrued to apply" the proviso clauses alluded to in Seetions 

201(a) and 201(b) of Part II operate'to preserve the exercise of 

jurisdiction reco~~zed 1n Part I. 

Turn1ng speci1"ically to Part 1.1 we have po1nted. out that two 

condit1ons must, by the terms or Seetion 20" be present before states 

directly coneerned may exercise jurisdiction: (1) they must have 

commissiOns with authority to enforce the re~u1rements of Seetion 20 

within thestatei (2) such states must not be unable to agree upon 

the rates to ,be charged. In the ease ot the sales to Mineral County 

Power System, (1) eaeh or the 'states d1rectlY concerned# viZ.~ cali

fornia and Nevada, has provided "a CO~3.:1on or other" authority to 

entoree the requ1rements ot this section Within sueb state.1 If and (2) 

such ztates have not, through their properly constituted authorities, 

been shown unable to agree on the rates for the sales" in question. 

Considering the 1"1rst of these propositions, it car-not be seri

ously contended that th~ californ1a CommiSSion, entrusted as it is 
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\,Tith very broad regulatory author~,ty over the rate~ and service of 
.,-... 

utilities within the state,1'a11s to qualtiy as Ita, commission or 

other authority to enforce the requirem¢nts of this section with1n 

such state." While the Nevada Public Service Commission does not 

exercise as great a degree otcontrol over Mineral County Power Sys

tem as it does over private organizations engaged in public service 

in Nevada., it nevertheless has express jurisdiction 'over' Mineral 

County Power Systemfs rates. Nevada Statutes of 19~5 provide at 

page 55: 

I'Sec. 16. The D".a1ntenance and operation or said 
Mineral County Powe~" Sys tem shall 'be under the . 
control., $upervision:,and authority or the board 
of managers., and ra,tes charged to consumers for 
sale and d1str1but1o~ ?f electric energy and cur
rent~ and the tolls ,from telephone service, with 
the terms and conditions thereof., shall be fiXed 
by said board, 5uoJeet to the zyperv1s1on of the 
Nevada Public Service ommission who rna revise 
raise or lower the same. Emphasis ad-ded.) 

.. 
The quotation makes clear that the Nevada ?u~lic Serv1c~ Co~~iss1on 

is) with respect to Mineral CO'Unty Power System's rates, "a commis

sion or other authority to enforce the requirements ot thi3 section 

within such state." 

The Federal, Power Commi,8s1on, adopting the contentions of its 

counsel, has declared in its Op1nion No. 212, above referred to, 

that in order to q,ua11:fy as ria cOmmission or other authority to en

force the requirements of this $ect1on within such state / IT a commis

zion must have authOrity not only to regulate the rates charged by a 

utility but the rates such utility pays for power purchased outside 

the state and transmitted in inter~tate commerce. It is cla1med 

tha~ the Nevada Commission does not qualify because it 13 not em

powered,to fiX the rates Mineral County Power System pays to Cali

!'orn1a Electric Power Company in California. 'He are convinced, 

however) that Congress did not contemplate state Comm1sz1ons with 
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powers beyond. :,those ,n~,:t:ma:llY entrusted to them" powers which might 

indeed 'be found ,to be unc·onstitut1onal. 

Turning' to, the second proposition" there was no evidence what

ever to indicate .. tha~ california and Nevada "throughthe1r prop~lY 

constituted"'author1ties" were "unable to agree. 1t No evidence what-
't' "" 

ever wasorrered respecting any course or dealing" or an aosence , , 

thereof, between the. Ca11ro~ia and Nevada comm1~sions" or between 

any other authorities of the respective states. The Chairman of 

the Nevada Publ1c Serv1ce C01'1lm13s1on, stated at the concurrent hear

ing that his COnu:n1ssion had determined not to partiCipate in the co-
.'" I , 

operat!ve procedure and that he would app~ar,only as an 'interested 

party. He further stated: 

"The State of Nevada" therefore" is not interested 
except 'to the extent that the users are living in 
Nevada and;' therefore, I will say that we are ver.y 
much interested. I am not prepared to state at 
this time what the pOSition of our CommiSSion would 
be, until after this matter of jurisdiction has been 
decided. That is all the statement I wish to make." 

These words make apparent that there was no inability to agree~ and 

that the Nevada COmmis$1on has adopted a neutral position. 

It fOllows that~ since neither of the Circumstances prevail 

upon which Federal Power COmmiSSion jur1sdiction is conditioned un

der Section 20 1 jurisdiction properly may be exerCised by this Com

miscion over the sales to Mineral Co~~ty Power System" at least un

til such t1me as the pro~rly constituted authorities of california 

and Nevada are unable to agree on the rates to be charged for such 

sales. 

Considering next the effect of Part II upon our jurisdiction~ 

we obcerved in ~~scuss1ng the sales to the Navy that that Part gives 

the Federal Fower Commission jurisdiction only over sales "to any 

person for resale." The sales to Mineral CO'Unty Power System un

doubtedlyare "!or resale" but they are not sales to a uperson~1I 
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Section 3(4) def1nes a "pers<?!l" as "an individual or corporation." 

A "corporat1onfl by Section 3(3) flshall not include '3munic1pa11tic3' 
'.-

as herein <1ef1ned." A 'nlun1cipality" 'by Section 3(1) means "a city" 
: ~ II 

county" irriga.tion district" drainage district" or other political 

subdivision or agency ot a state competent under the laws thereof 

to carry on the business of developing" transm1tt!ng, utiliz~ng_ 

or distributing power ••• IT Mineral County Power Sy~tem" as we 

understand it, 13 the operating name tor the County of Mineral 1n 

its proprietary capacity as the seller of electriC energy at retail. 

Thus., it is a "municipality" as act1ned in Section 3(7) and" there

fore" is excluded from the def1n1tion ot a '~corporat1onTt 1n Section 

3(3) and tro~ the definition of a "person" in Section 3(4). It rol

lows that Part II does not apply to the sales to Mineral County 

Power System. 

Finally" even if the sales to Mineral County Power System were 

to be regarded to be Within the purview of Part II" the proviso 

clauzes of Sect10ns 20l(a) and 201(b) applY. Our views heretofore 

stated X'e$pect1%lg them apply with eq,ual force. Smce by theprov1.- . 

s10n3 of Part I, Section 20, the Californ1a Comm1ssion upon th~ 

facts may exercise jur1sdict1on~ the proviso clauses in Part II o~

erate to ensure that jur1~d1ct1on by denying it to the Federal Power 

Commission. 

In the light of the conclus1on ~e have reached respecting the 

construction properlY to ~ placed upon our Decision Yo. 41798 and . . 
the conclusion that we have jurisdiction over the sales both to the 

NavY and to M1neral County Power System> we herewith order as rol-

lows. 

ORDER 
~- ..... --

T~c rir5t and :econd $upplemental applications o~ california 
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Electric Power Company havir~ been dulY considered after. hearing and 
" , , 

the' til1ngOr bri~r3" and it appearing that no further )~earing is 

necessary to Q1~po~C or any of the issues prezented, and the Commis

sion tinding that it has jur1&aict1on fn th~,premises, 

11' IS HEREBY ORDERED that the matters u!>on each or the supple

mental applications herein 3-~ submitted. 
I 

11' IS FURTHER ORDERED that california Electric Power Company is 

hereby authorized to charge ana collect from the United ,States for 

electric service furn1shed at the Mill Creek hydroelectric generat

ing plant and transportea by the United States to the United States 
, ". 

Naval Ammunition Depot at Hawthorne l Nevada, the r~tes prescr1ped 

for ~uCh service by Decision No. 41798, viz., the rates set ~prth 
,.. ".' 

in Schedule P-2 attached to such decision. 
. . , 

IT IS FURTHER ORDERED tl~t California ElectriC Power Company lS 

hereoy authorized and directed to charge and collect from Mineral 
, ., 

County Power,System for electriC service rurn1sh~~ at the Mill Creek 
• • .' • .' < .. 

hydroelectric generat1r~ plant and transporte~ ~Y Mineral County'Power 
, .' , 

". ' ." 

System or the United. States intO' Nevada for resal'e by M:'neral County 
, , 

Power System, the rates prescribed for such se~1cc,by DeCision No. 

41798, viz. , the rates set forth. in S~hedule P~3,attachedto such. de-

cision. .' 

I~ IS FURTHER ORDERED that cal1tornia Elec~r1c Power Company 

take all reasonable ,steps to collect from Mine~~l County Power Sys

tem the charges nereinabove referred to from the time that such 
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. 
th1$ ~ day of: ~, 1951. 
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" -Commi~'1Qners ./ ':~ . 
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