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yDecision Noo @5398

BEFORE TEE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Tnvestigation into the operations. -
rates and practices of 20TH CENTURY Case No. 5206
DELIVERY SERVICE, INC., & corporation.

- John Power, for the Field Division of the Public
Utilities Commission of California, Frank Pe. Dohorty and Scott
Elder, by Scott Blder, for the rospondent, Turcotte and

Golésmith, oy Frank "urcotte, for the Goodman Delivery Servico,
interestod partiye

QRPINION

In this case an "Qrdex Instituting Invostigation" was

‘£iled by the Commission on June 7, 1950. This‘order called for
an investigation into the operations, rates and practices of the
20th Century Dellvery Service, Inc,, respondent hereiﬁ, for the
following purposes:

Ls To determipe whether respondent‘has operated, .or 13
overating, as a highway comﬁon carrier over fegular foutes or
botween fixed termini anywhere within the State of california,
without having obtained a cortificate of public convenlence and
necéssity and without having possessed or acquired a prio: right
so'to operate, as reguired by Section 50-3/L of the Pubdlic
Ttilitlies Act of the State of Californiz,

2. To determine whether respondent ié peﬁforming opera=
~ tions as an'exprcsé corporation, as defined in Section 2 (X)

of the Public Utlilitles Act of Californis, and‘és a highway
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contract carrier, in transporting the same commoditles botween
the same points, in violation of Section L. of the Highway
Carriera? Act of the State of Californié.

Je To determine whether respondent may have'charged,

demanded, collected, or received, or may be charging, demdndiﬁg}

collecting, .or reéeiving, 8 greater or less compensation for tH@
transportation of property than the rateé and charges applicable
to such transportation as specified in its filed schedules, in
violation ér Section 17 (a) (2) of the Public Utilities Act-df
the State of California.

L. To determine wﬁopher respondent may have made or
granted, or may bc'making or gianting,ﬂpreference or advantage
To certain'corporations or persons, or may be subjecting cortalin
corporations or porsons to prejudice o} éisadvdntage, in viola~
tion of Sectlon 19 of the Public Utilities Act of the State of
California. |

S. To determine whether any or all of respondenxfaf‘ “/
’ 1 -_’
operating authority should be canceled, revoked or suspended .

1/ Subsequent to the hearings herein the Public Utilities
Code war adopted (Statutes 1951, Chapter T6L); (a)
Section 50-3/li of the Public Ttilitles Act is Sections
1061-1070 and Section 1072 of the Public Utilitlies Code,
() Section 17 (a) (2) of the Pudlic Utilities Act is
Section LSl of the Public Utilities Code, (¢) Section 19
of the Public Utilities Act is Section LS3 of the Public
Utilities Code, (d) and Section L. of the Eighway Carriers!
Act 4is Section 3542 of thoe Public Utilitles Code. The
second paragraph of Section L has been deleted.
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The "Order Instituting Investigaﬁion" was served on
the respondent on June 19, 1950. Hearing ﬁhereon-was_set ror
August 29, 1950, and, at the requests of the various parties,
was, continued rrom.time to time until April 25, 1951, at which
time the matter vas partially heard bYefore Examiner Rogers and
continued to a date to be sot. Thereafter, by agreement of the
parties, further hearing was held 'on June 5, 1951, and the
matter was submitted on briefs which have been’riled;

At the outset of the hearings the following stipula-~

tlons were made by a&ll parties:

le That the respondent has the following permits'issued

by the Public Utilitles Commission of the State of California:
(a) radial highway common carrier, 1s5ued December 20, 1935;
(b) highway contract carrier, issued March 12, 1942; (q) city
carrier, issued December 21, 1935, which was recalled on.or
~about August 31, 1950, and a “grandfather" city carrier permit
issued on Septomber 1, 1950.

2. That tho respondont has a "grandfather™ OXPross
corporation-fight. | '

3. That the respondent's express tariff, both the current
and the historical, be incluéed in evidence Yy reference, and
that Exhibit No. 1 be recoived in evidenco as photoutatic copies
of the paocu in the tariff that they purport to rcprosent.

L. That the respondent had gross opersting revenuos from
the trensportation of property during eack of the months of
April, May and June, 19501
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'5- That the respondent operates in excess ol Ilorty
vehicles in 1ts business.’

The witness called by the Fleld Division of the
california Public Utilitles Commission testified tha£{ at the
time of the hearings, he ha§ beon employod By the Commlssion, as
an Associate Traﬁsportation Represontative since September 11,
1935, and had been employed by the Commission. as an Assistant
Transportation ﬁate Exﬁert for approximately i1 Years prior to
that périod. This witness, in his orficial,caphcity,-rgcqived
from the respondent corporation on June 26, 1950, all of the
respéndent*s shipping tickets for its mofbr carrioer oPerétions
for the months of'M&y and June, 1950, to and inclgd;ng_June 26.
He also selected .a portion of the tickets representing the
exprass corporation operations of respondent for the same period.
Tho witness selected the week of Juae 5 to June 9, inclusive,
1950, as representative of the respondent?s‘opérations and :rom
the shipping tickets, which the respondent segregates Into
express corporation operations and motor carrier operations,
proﬁarod Exhibit No. 3,,"Supmary of all highway carrier opera-
tions of 20th Century Delivery Service, Tnc., except thoée”
performed wholly within the boundaries of an incorporated city,
during the period noted.”, Exhidbit No. L, "Partial summary of |
Jexpross cortificated operations of 20th Century Deiiéery Service,
Inc.,.within the State 6f California (éovering th¢ same éompv
mddit;es trensported as a highway contrac?t carfier), botweon

Los Angeles and Burbank on tho North, Santa Monica on the West,

Monrovia on thehEast and Long Beach on tho South, during the
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period noted.", and Exhidit No. 5, "Summary of qertaiﬁ shiprents
transported for wholesale business firms by 20th Century Deliﬁery
Service, Inc., 8s an express corporation, duripg‘the period June
5 to 9, 1950." Each of tho twenty shippers named in Exhibit No.
3, has o written contract with the respondent for the transporta~
tion of merchandise Yetweoen named pointsz .

The record contains nothing to indicate that during
the period noted, excluding operations wholly within incorporated
citlies, and oxpress corporation operdtions, respondent performed
any transpertation services other than those reflected in Exhibit
No« 2.

Did respondent, during tho stated period, perform services as
a_highway COmmon Carrier as dofine n Section 2- 0 ne

Public Utilities Act?

In & prior matter  the respondent was ordered f§
cease and desist cperations as a highway common carrier until
it secured a certificate of public convenience and necessity.
At the time of that decision respogdent had'contracts with
about L80 shippers. Respondent's superintendent testiriéd in
the instantvcase that, In order to comply with the order of the.

Commission, respondent reduced the number of its contracts with

2/ EXRIDIES Nes. 7, §, 10, 1L and 1Z% s

3/ Detision No. LIL75, dated April 13, l9h8 on Case No. L887,
and Application No. 2894,

1




shippers to the twenty which are in evidence herein . This
witnezs further testiflied that, at the time of the hearing here-—
in, respondent had further reduced the number of its contracts
to ten. The contracts which are in evidence show consideratlion

by each party, are for definite periods of time, state between

which places the hauling 1s to be performed, and are binding

contracts. .

In two rccent decisions the Supreme:Court of the
State of Californis held that the common law tost of common ¥
carriage requires an'unequivocal intention to dodicate prop riy
to a public use. ‘The evidence herein shows no such Intention,
and, on the contrary, the only reasonable inference from‘ﬁhe
ovidence of record is that the respondent intehdéd‘to and a1d
transport merchandlise in its'own trucks only for those shippersJ
with whick it had biﬁding contracts. Upon the evidence of
record the Commission 4is unable to £ind that respondent operated
as a highway common carrier during the period embraced by
Exhidit No. 3.
Is the respondent enzaged in the transportation of property on
thg;publf_'highway Doth a3 a common carrier and as a contract

carrier ol the same commocdities between the same noints, in
violation of Section L of the Hichway Carriers? Act?

This question requires that the Commiszsion determine
two matters: first, is the respondent engaged in the transpor-
tation of property on the public highways both as a common

carrier and as a contract carrier, and, second, i the Commission

E/' See note (2) supra.

2/ Samuelson v, Public Utilities Commission, 36 Cal. 24 722(1951)
Souza v. Public Utilities Commission, 37 A.C. 539 (1951).
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determines the first question In the affifﬁafive, is the respond-

ent, in both capacities, transporting the same commodit;os
between the same points? Only in the event that both questions
are answered in the affirmative will a violatlion of Section L
of the Highway Carrlers' Act be shown %o exist.

The first paragraph of Section hé of thoe Eighway
Carrlerz' Act provides:

"No person or corporation shall be permitted

by the Railroad Commission to engage, nor

shall any person or corporation engage in the

transportation of property on the publie

highway, both as a common carrler and as &

highway contract carrler of the same commodi-

ties botween the same points.'"

Respondent contends that Section L, supra, does not
reach respondent's dual operations nor those of ary other
express corporation for the reason that oXPross corporatibns
do not transport property "on the public highway."”

Tt was stipulated herein that rospondeﬁt operatos‘as
an oxp*css corporation and as a highway contract carrier.
oection 2 (1) of the Public Utilitles Act cefines an express
corporation as a common carrier and Section 2 (k) provides
that an express corporation engages in the trénsportafion of
property. The principal effect of the exprsssion contaimed in
Section L, "on the pudblic highway", is to preclude the applica-
tion of the sectlon to transportation by rall or water. Such

an 1nterpfctation appears so patent as to preclude argument.

8/ Codiffed by Statutes of 1953, Chapter T6L as Section 3542
of the Public Ttilitles Code. '
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The Comhiscion has heretofore interpreted Section li .as applying .
to dual operations by express:corporations and highway .contract
carriers7 , and the Commission so L£inds herein. |
Thg C9mm1ssion having determined that an express
corporation is subject t. the provisions of Section L. of the
Highway Carrlers? Act, the question remains as to whether or
not the evidence shows the transportation by respondent of the
same commoditlies between the same points both as an express:
corporation and as a highwa& contract carrier. A comparison of
the transportatlion of phonograph rocords as a contract carrier,
as shown in Exhidbit No. 3, Tor the poriod June 5 to 9,-1950,
inelusive, with the transportétion of phonograph records‘as an
express corporation during the same period as shown on Exhibit
No. u,4will'3ﬁrf1c6 to show such activitics.:
Zxhibit No. 3 shows that respondent, during the check
_period, transported as & contract cafrier, phonograph records
from Los Angeles to Alhambra, Burbank, Compton, Glendalé,Hunt-
ington Park, Inglewood, Long Beach, Pasadena and~SantanOnica,
for the Capital Records.Distributing Coe, INC., and from -
Tos Angeles to Compton, Huntington Park, Long Beach and Pasadena,
for Decca Distributing Corporation. Exhidit No. L shows that
during the check period respondent transported, as an expiess

corpération, phonogfaph records from Los Angeles to Alhambra, °

Burbank, compton,rdiendale, Huntington Park, Inglewood and

1/ See, for example, citation in rc San Diego Forwarding. Co.,
%pcigégglNo. 172, deted April 15, 1947, in Application
A o. - ‘ 5
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Paéadena, for Mercury Record Distributors, Inc., and ffom
Los Angeles to Burbank, Compton, Glendale, Long Beach, Inglewood,
Pasadena and Santa Monica, for Redwood Record Sales, Ince

It will thus be seen that during the check perlod
involved, respoﬁdent was transporting phonogréph records, both
as an express corporation and as a contract carrier, between
Los Angoles on the one hand, and Alhambra, Burbank, Compton,
Glendale, Euntington Park, inglewood, Long Beach, Passdens, and
‘Santa Monica, on the other hand. The Commisslion finds that such
operations are in vioi&tion of Section 4 or'thévHighway-carriérsf
Act, &nd respondent will be oréored to ceaso ana desiat from ahy )
and all operations wherein and whereby it transports the same
commoditics between the same polnts, both as an express corpora~
tion and as & hishwéj contract carrior.
Has the respondent charged, demandend, collected or received &
preater or less or cdirferent compensation ror the transportation
ol property than the rates and charges applicable to such trans-

nortation as specitied in its r'iled schedules, in violation of

Section 1/ (&) (2) of the pPubiic Utllities Act of the State oi
Calitornia®? '

N Section 17 (a) (2) of the Public Utilitles Act, so far

as- pertinent, provides:

"No Common Carrier shall charge, demand,
collect or recelve a greater or less or
different compensation for the transportation
0L ees Provorty, ... than the rates, fares and
charges applicable, to such transportation as
specifled Iin Lts schedulos flled and in offect
at the time; ...." (underlining added)

The Commlission has hereinbefore determined that in
transporting property for the contracting partlies listed in

Exhibit No. 3, resﬁondenx was operating as a contract’'carrier,




and it follows thaf the respondent’s services reflected in
?xhibit No. 3, are not subject to the provisions of. Section 17
(a) (2) of the Public Utilities Act.

The evidence of“record shows, and the Céhmission {inds,
.hat all express corporation services performed by respondent |
and reflected In Exhibit No. L and Exhibit No. 5 (summar;es of
express serv;qes rendered during selected poriods)y, with the
exception of services performed for one shipper and hereinafter
noted, were éerrormod at the rates specifled in respondent?s
expreoss tariff in effect at the time the services were performod
(20th Contury Delivery Soervice, Imc., Local Expross Tarift:C.R.C.
(now Cal. P.U.C.) No. 6; soe Exhibit No. 1), and were not in .
violation of Section 17 (a) (2) of the Public Utilities Act.

The ono shipper listed on Bxhidit No. L., which .apparontly -
was given service at rates other than those set forth Iin respond-
ent's filed express tariff (Exhibit No. 1) was the Spool Cotton.
Company of Los Angeles, for which companj the respondent allegedly -
éransported property via an underlying carrier at the rgtes
specified Iin Highway Carriers! Tariff No. 2. The Spool Cotton
Company 1s one of the ton companies with which the evidence herein
shows respondent haz had a-written contract at 2ll times herein
involved (See Spool Cotton-contraét, Exhivit No. 1l). This
contract provides that respondent will transport meﬁchandisel
in the suburbén deliveri zone at the rate . of Lo centehror
shipments of 25 pounds-ér less. Each of the Spool: cotton
ghipmentﬂ listed on Exhidit No. L, res pondent!s -OXPress. opera~

tlons, welghed less thani25 pounds and respondent charged L9.cents

.
PPIE
-~




C. 5806 ~ AXK

‘

for each service (Exhibit No. L, pages L and S5)e Respondent?s’
superinfendont explained that the servicos which respondent
allegedly performed for Spool Cotton Company as an eiprés:
corporafion were actually performed by roﬁpondent-as a contract
carrier under respondent!s contract with Spool Cotton Company
(Exhidbit No. 11, supra), and that the shipments moved via

respondentts own trucks. The witness who tostified as-a member

of the FPleld Division of the Commission stated that the Spool

Cotton transactions referred to were the only ones which
allegedly show a deviation from the respondentts filed OXpreoss
tariffs. Inssmuch as there is no claim. that the. respondents
violated 4ts expresé tarifl in any other respect than as above
notéd, the Commission ‘is of the opinion :and finds that there‘is
no substantiai 6#idpnce”tﬁat'rebpondent'violatod Sectlon 17 (a)
(2) of the Public Utilities Act and, therefome, that charge will
be dismiszsed.

‘Has the respondont made  or granted preference or advantame
‘to certaln -corporations or persons j

Section 19 of the Public Utilitles Act of Californis

provides, in part: :
' "No public utillity shall, as to rates, charges,
service, facilitles or in any other respect, make
or grant any preference or advantage to any
corporation or person or subject any corporation
or persor to any projudice or disadvantage."”

- Under 1ts express tariff (Exhibit No.‘l) respondent

holds itself out to transport as an OXpross corporation via
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an underlying carrier, packages within certain wéight Limits
picked up In Los Angeles and delivered to numerous points,
- inéluding the City‘or Léng Beach. The rate set forth in
respondent's express tariff for packages shipped by wholesale
merchants is 16 cents per package plus 1% cents per pound, or
vortion thereofl of its weigbt;

Exhibit No. L shows that from Los Angeles to Long
Boach during‘ﬁhe poriod June § to 9, Lnelusive, 1950, re-
spondent transported via an underlying carrier as an oxpress
corporation for Winthrop Stearn;, Inc., eight shipments of
drugs to as‘many different consignecs. All of these ship-
ments were transported at,tno‘rate'set forth in respondént's
exprecss tariff (Exhibit No; i) i.o;’lé cents, per packago_plus'
1% cents per pound. Winthrop Stéarns, Inc., did not, during

the period of June S to 9, 1950, have a contract with

resrondent.

Exhibit No. 3 shows, commencing witthage L1 thereof,
& list of all shipments of drugs transported by rospondent
pursuant to 1ts written contract with The Upjohn Companj
(Exhibit No. 12, Upjohn contfact) as a contraét carrior,
. which shipments were transported In respondent's trucks.
Commencing on page L2 of Exhibit No. 3, 1s a list of all
shipments of drugs carried by respondont for The Upjohn
Company from Los Angeles to Long Beach. Horeinbelow, in
tabular rqrm, iz a gompilation showing the consignee, num$er

of packages, welght of shipment, charges assessed pursuant -
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to contract, and the cbarées assessable under réspondent's‘
express tariff, as computed by the Fleld Diviszion's
representative, for shipments of drugs transported by
respondent rrom Los Angole* to Long Beach for The Upjohn
Company: '

- Charges
allowable
undex

No. of Welght of Actual Express’
Consignee Packages Shipment charmes_ Topiflf
Abrams Drug Co. 2 37 b2 ;88n"
20 b9 L6
L1 L2 92
93 2.23
by - 52 , 9T
37 L2 72
32 L2 8¢
29 L2 .60
2l L9 W65
33 B2 - 66 -
58 - W75 1e35
g 87 1.0 -
76 87 1.62
86 87 1.61
20 L9 52

Bellfg“Pharmacy
Canger & Pearson
Caneef & Pearson
Caneor & Pearson
- Clinic Prharmacy
Piner Pharmacy
Haiilﬁé?g Irug Co.
Jeo My&aii
Prell Pnarmacy
.P*oressional Pharmacy
Sav-On—Drug
Soa;;@e ﬁgn; Hospe
Vermii;ion Rexall Dfug

1
>
in
2
.
2
b
2
1
3
L
3
2
2

Wardlow Pharmacy

The foregoing comparisons are only some of those
Pointed out by the Fleld Di#iaion, but the differences 4in

charges for contract services and express services are
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typical. It will be noted that thoe evidence roferred to shows:
1. That for transportation of drugs rrom;Los Angeles to -

Long Beach via an underlying carrier for a shipper with which

respondont dﬁd not have a céntract it charged the rates set

forth In 1ts express tariff..

2. .Tkat in transporting drugs from Los Angeles to Long

Beach via 1ts own trucks for a shipper with which 1t had a
contract respondent assessed different rates than those set
forth in 1ts express tariff; and _

3. That the rates charged a contracting party whose
goods were carrlied In respondent's own trucks‘were difforent
than the rates charged to a non-contracting party who:e“ mer-
chandise was carried on the truck of an underlying carrier.

The only evidence presonted by the Fleld Division.

concerns the difrerénce in rates charged between tho samo‘ .
points for the same commodities for the two types Qf’sgr?ices,
‘i.e. highway contract carrier and express corporation. Upon
the state of the record herein 1t appears that the gvidence;'
is inSurficient ;o sh&w that a violatlon of Sectlion 19 of

the Public Utilitles Act has occurred. It cannot be presumed
that a @eée difference in rates creates unlawful prejudice
and preference (California Portland Cement.Co. v. Southern
Paciflc Co., 42 C.R.C. 92, at page 116), and to be unlawful
under that section the dlserimination must be undue, taking
into consideration all of the surrounding facts and circﬁmp‘

stencos (Re Atchison, Topeks and Santa Fe Raflway Co.,
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L3 C.R.C. 25, at page 3L). To be undue, preference and
p:éjudice must be,shownﬁto be a source of advantage to the
partles or traflic alleged to be favored, and 8 deterrent to

other parties or traffic. (Scott Lumber Co., Inc. v. The

Atchison, Topeka and Santa Pe Railway Co., 47 C.R.C. 593, at

page 599). As the evidence shows two types of services per-
formed and does not show any of the surfoﬁnding fécﬁs ox
circumstences upon which the rates are based tba:e is no
showing of a vidlat;on of Section 19 of the Puﬁlic Utilitles
Act. Such a holding is noﬁ a determination that the practices

complgined of are lawful.

A public hearing having been néld in the above-~
entltled matter, and based ubon the evidence adduced and.tho
findings set forth in tﬁe foregoiné opinion,

' IT IS ORDERED:

That 20th CQntﬁry Delivery Service,'Inc., 8 COr=
poration, cease and deslist from any and All operations wheroein
and wheredy it transports the same comaodlities between” the
came points, both as an express ‘corperation, as defined in
Sectlon 219 of the Publlc Utlilitles Code, and as a highway
contract carrier, as defined in Section 3517 of the Public .
Ttilities Code. - "

Except as herein provided the "Order Instituting
Investigation" In Case No. 5206 is dismissed.
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The Secretary is directed to cause & certified copy
of this decision to be served upon 20th Contury Delivery

Service, Inc., a corporation.

The effective date of this order shall be twenty (20)

-

days after the date of sorvice thereof.

Dated 33442;/Qﬂ%0”““”“70California, this 4&:
day of ___ (Dedilec s, 1951,

?Mm f&&u«.@\
MZ:/ m/
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'Commissionqrs




