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CPINIONXN

This proceeding was instituted on our own motion %o
consider guestions of cohstruction, application and procedure
pertinent to the administration of the Houschold Goods Carriers
Act (Statutes 1951, Chapter 974, as smended by Chapter 1726; Public
Utilities COde, Sections 5101-5319) which decame offective on
September 22, 195l.

Public hearings were held on October 24+ and 25, 19515 in
San Francisco bhefore Examiner Howard at which time oral and docu-
nentary evidence was received and the matter was submitied.

During the course of the hearing, questions felating to
the act were raised and discussed by carriers or their representa-

tives. The hope was expressed that the Commission would consider

the problems broached and issue an advisory opinion for the guldance

of thosec affected by the new act. This is not an adversary proceed=
ing and no relief is being sought. With the object of alding in
the administration of this statute the Commission will express an

opinion upon the questions raised, Thece fall generally into three

groups which re¢late to:

1. The dofinition of a Household Goods Carrier.
2. The applicability of the EHousehold Goods Carriers Act.
3. Grandfather rights as Houschold Goods Carriers.
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The dofinition of =2 FHousehold Goods Carricr.

A housechold goods carricr is defined in the Public
Utilities Code in the following languago:

15109. ‘Eouschold goods carricr' includes cvery corporation
or person, their lessoes, trustees, recoivers or trusteos
appointed by any court whatsoever, cngaged in tho transpor-
tation for componsation or hire as a business by means of a
motor vehicle or motor vehicles being used exclusively in
the transportation of used household goods and personal
effacts, office, store, and institution furniture and fix-
tures over any public highway in this Stete."

After roviewing the eveolution of this scction of the act
from 1ts form as originally introduced in the legislature to its

inal language as cnacted, the meaning scems clear. We arc of the

opinion that eovery intrastate formbdes truck carrior who transports

el )

. o> :
(jz- for compensatio@ﬂ?y means of a motor vehicle or motor vehicles any -

of tho articles specified in such section and carries no .other
commodities in such vohicle or wvehicles at the same time, 45 a
houschold goods carrier when so operating and is'subjcﬁt to the
Houschold Goods Carriers Act while performing such movémont, exeopt
wheén such mo&ement 1s entircly within a single ¢ity or ¢ity and county
The opplic=2bility of the Houschold Goods Carricrs Act,

The scope 2nd embracivencss of the act is indicated by
the following language of the Public Utilities Code:

"5112. The regulation of the transportation of used house-
hold goods and personal offcets, office, store, and
institution furniture ond fixtures in a motor vehicle or
notor vehicles being so uscd exelusively, over any public
highway in this Stete shall be cxclusiveiy as provided in
this chaptor. Any provision of the Public Utilities Act
or the Highway Carriers Act in conflict with the provisions
of this chapter is superseded and repcaled.”

It seems clear from the first sentence above quoted that
the EHouschold Goods Carriders Act is designed to regulate 211 ¢rans-
portation of used houschold géods and personal cffects, offico,
storc, and institution furniturc and fixtures in a motor vehicle or

motor vehicles belng so used exclusively, over any public highwey
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in California. The legal effcet of the sccond sentence quoted

above in conjunction with the section as a whole caused much comzent
and 1s of particular comcern to existing certificated household
goods carriers. |

A query was voiced 2s to whether a radial or coﬁtract
dry freight truck carrier who also at times transports used house-
hold goods, personal effects, office, store and institution
furniture or fixtures is included within the above definition and
would need a permit under the act involved. It is our conclusion
that if such carrier employs a truck or trucks to transport used
household goods exclusively at any time In an operation not inﬁra—
city, he ic subject to the Household Goods Carriers Act while 5o
operating and must obtain a permit therewnder. If such trucker
transports a mixed shipment consisting of general fredght and used
houschold goods, Lt is our opinion that sald act does not apply to
such movement, |

A similar question was asked as to whether draymen who
have been transporting office, store and institution furniture and
fixtures to points outside a city must obtain permits to operate as
household gobds carriers or may continue to transport.suchfarticles
by virtue of their radial highway common carrier of highway contract
carrier permits., We are of the opinion that the answer given to
the first question above applies here as well. If‘nothing.but
commodities specified in the Household Goods Carriers Act are
hauled in the truck or trucks, the movement is subject to such act
and a household goods permit muct be obtained; however, if the
shipment contains used household goods and other commodities not
cpecified in_the act, no such permit ILs necessary 25 the definition

in the act does not include such transportation.
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The question was raised whether the language of the
section under consideration, purporting to repeal any provision of
the Public Utilitics Act in conflict with the Houseaold Goods
Carriers Act, has the coffect of invalldating all certificates of
public convenicnce and necessity or parts of such certificates
which authorize transportation of used houschold goods and related
articles as o highway common carrier. |

The author of the assembly bill upon which the?act was
based introduced in evidence an opinion'of tho Californi&
Legislative Counsel. Such opinion cxpressed the view that enact=-
ment of the Houschold Gocds Carriers Act would invalidate certifi-
cates of public conveonience and necessity authorizing highway
common carrier operations solely for the transportation of used
houschold goods and reclated items. Others at the hearing were of

the same opinion. 4 contrary belicf was volced by counsel for

some of the oxisting certificated houschold goods carricrs. The

latter apparently belicved the leglslature could have nullificd
such certificates had it undertaken to 4o so, but argued that the
legislature had not oxpressly so donme. It is elementary that the
repeal of statutes by implication is not favored. It will be
presunmed that the legislature did not intend by a later aét to
repeal o formexr one, if by a falr and rcasonadble construction
effect can o given to both,

This question is important to some of the present certifi-
cated nouschold goods carriers because of a collateral issue
involved. A carrier possessing an Intrastate certificate based
on 2 showing of public convenience and necescity may reglster such
certificate with the Interstete Commerece Commission and thus acquire
authority To conduct'commensuratc interstaté opcta?ions. If, how-

¢ver, the intrastate operative right is rovdkeﬁ, the interstate

e
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authority will be terminated also. It was argued at the hearing,
by those who contend that certificates of public convenience and
necessity lssued under the Public Utillties Act to carriers of
household goods zre invalidated, that interstate rights derived from
registration of such certificates are invalid also.

The effect of the purported repealing sectlon of the
Housenold Goods Corriers Act upon existing certifica?ed rights is
a question to be géggggy determined by the Supreme Céurt of.this‘ v

State in a proper case. We will not attempt to prophesy what | Y
determination may be reéched. It does seem inequitable, however,
to require substitution of permitted authority for certificated
rights when to do so would deprive carriers of interstate operati&e‘
authority. It 1s understood that houseiold goods carrier peraits
cannot be registered with the Interstate Commerco Commission because
they are not predicated upon public convenience znd necessity.
A construction would be preferable, in owr opinion, which would
leave existing household goods certificates in effect %o be supple~
zented or auwgmented by permits under the Household Goq?s'Carriers
ACT to points they ore not certificated‘to Serve. Ob;iously, with
such a result the present interstate rights would not e jeopardized
and at the same time existing certificated carriers of houschold
goods would e able to acquire Iintrastate rights %o transport.uséd
household goods as extensive as those which may be obtalned by
Tor-hire carriers previously operating under radial highway common
carrier or highway contract carrier permits. | v
Another problem discussed at the hearing should be men-
tioned at this juncture. It has to do with the transfor of permits
obtained under the Housechold Goods Carriers Act. The pertinent

languzge of the act 2s it appeers in the Public Utilitles Code :

resds as follows:
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w58k,  wkwk, No permit shall be sold, leased, assigned or
otherwise transferred or encumbered by the holder thereof
without first having secured from the commission an order
authorlizing, the same, ‘wxk 1

Attentlon was directed o the fact that no criteria for
deciding applications for éuthority £o transfer household goods
carrier peramits are preséribed by the Aet. The Commission was
wrged to indicate what criterila will govern such proceedings. we
are of the opinion that, irn the absence of any standérds in the new
statute, the same tests applied in cases of transfers of certifi-
cates of public convenience and necessity should bve followed.
Authority to transfer, then, would be made to depend upon a find-

ing of whether or not the proposed transfer will be adverse to the
public interest.

Grandfather Right as Household Goods Carrder,

Istablishment of the so-called grandfather right based on
prior operation is provided for in the Household Goods Carriers Act

in the following language as it appears in the Public Utilitles
Code:

"5133.5. Any person or corporation who was engaged in the
business of transporting uscd household goods and personal
effects, office, store, and institution furnitfure and
fixtures over any public highway in this State for compen-
sation on the effective date of this section and thereafter
may file with the commission prior to Januwary 1, 1952, an
application for a pormit as provided in Scetion 5134.  The
commission shall upon satisfactory nroof of such operation
issue such permit authorizing operation within the area
requested in the application without further procoedings.
Botween the offective date horcof and the final determina-
tion of any such application the continuence of such
operations shall b»e lawful."

Several mattors relating to the applicetion and inter-

pretation of this section were discussed at the hearing.f
The most importent of these interrogatories waé whothor
an applicant under such scetion 1s limited to operations within

the territory in which ho is serving on the effective date of the
Act and thercafter up to Januvary L, 1952.

-6-
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Whether applicant is so limited depends upon the construc~
tion of the phrase "satisfectory proof of such operations." If
such phrase refers to the nature of the operation as described in
the first sentence, applicant is not so limited. If, however,
"sueh operatioh" relates "to operetions within the area requested,”
applicant is so restricted.

The evidence shows it is the opinlon of the Logislative'
Counsel the sounder construction Is that such phrase refors to the
nature of the operations desceribed by the firét sentence of the
above section. This view is supported by the legislative history
of Assembly Bill 2923 which enected this section. This bdill as
amended in the assembly, April 25, 1951, contaimed the following
provision: '

"Any porson or corporation who is operating as a household
goods carrier on the effcetive date of this section and
continuously thercafter may file with the commission prior
to Jenwary 1, 1952, an application for a2 permit as provided
in Section 9 and the commission shall upon satisfactory.
proof of such operation issue such permit without further
prececdings.”

"Satisfactory proof of such operation” in thé earlier
form of the »ill could have had referonce only to the nature of
the operations conducted by the applicant. The Legislative Counsel
argues, therefore, it is reasoneble to assume the legislature
intended no change when it used substantially the samo language
in the lator form of the bill and that the added language, Tauthor~
izing operation within the ares requested in the epplication,” had
reference only to the permit and not to the scope of operation prior
to Janwary 1, l952. | |

It is our opinion that the section under consi&eration
should be so interpreted. Any carrier engaged in the business of

transporting used houschold 'goods and related articles on the

effective date of such seetion (Septomber 22, 1951) and thercafter,
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who establishes such operation by satisfactory proof, chould be

able to apply for and receive a permit authorizing operations as a
household goods carrier within the area requested whether this be
less or more than or the same as the territory served oﬁ September 22,
1951, and thereafter.

The remaining questions pertaining to this section are
closely related and may‘be considered together. The first query
refers directly to the section. It is whether applicants will be
required to furnish documentary evidence to prove sueh operations.
The next two questions relate to the form of application for a
Household Goods Permit ("Grandfather") prepared by the Commission
and designated as P & F 577. Specific reference ic %o item 7 of
such form pertaining to;proof of operations which reads: "Applicant
should attach hereto co@ies of shipping documents relating to ship~
zents (excluding intra-city shipments) conducted on and after
Septeaber 22, 1951, Ordinarily, not more than five such documents
need be so attached." The first question is what prompted the
Commission to decide upon five documents rather than some other
nuaber. The next and last inquiry is whether applicant to make

satisfactory proof of operations nust submit five documents showing

shipments made between Septembcr 22, 1951, and January 1, 1952.

While it seems c¢lear that we are required under the
provisions ol said Section 5133.5 to issue a houschold goods
carrier perait to an applicant "upon satvisfactory proof of such
operation,” we are of the opinion that the naturce and extent of

such proof is to be determined by the Commission in its discretion. v//

Therefore, we can require that documentary cvidence be submitted for
such purpose. However, while we zay require documentary proof, we

have not made this mandatory. The language used in the form P &F 577
is Mapylicant should attach *** shipping documents." The burden of

-8
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supplying "satisfactory proof of such operation” is upon applicant
and any reasonable means which accomplishes such objeetive would
probabl? be acceptable. |

The number five has no especlal significance in the state~
ment in such form that "ordinarily not more then five such documents
need be so attached.” This is an'arbitrary figure and proof of
operations may be satisfactorily established with less or may
require wore. It is intended merely as 2 gulde or suggestion to
those 2pplying under the act in question. The proof submitted must
show that applicant was engaged in the business of transporting
nouschold goods for-hire on Scptember 22, 1951, and thercafter, o
qualify him to file an application for a "grandfather™ permit
before January 1, 1952. Therefore, it is our opinion that enough
of the shipping documents brcduced must rolate to the period
between September 22, 1951, and Januury 1, 1952, to establish that |
applicant was engaged In such business on the effective date of the
Houschold Goods Carricers Act and therecafter.

In conclusion, it should be noted that this proceeding
does not determine rights between litigants nor does it grant or
deny requested relicf. The sole purpose is to inguire and assist -
those concerned by rendering an 2dvisory opinion'upon qQuestions ’
ralised rospecting the Household Goods Carriers Act. It is hopéd'
that the opinions and conclusions expressed herein will simplify
administration of such act and sceure wniformity of approach to

the various prodlems involved. It 1s not our intemtion to preclude

or prevent anyome from ralsing hereafter questions comcerning the
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construction or application of the Houschold Goods Carriers Act in

approprizte proceedings.

Dated at W—? California, this /3‘5'

day of j@g,méa 2y 1957,

" _President

A ufg/j///;f?;f;z,/

Q%Fe%%/ )

. Comissioners
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APPENDIX

Boris H. lLakusta, for Public Utilities Commission of
the State of California,

William Meinhold, for Southern Pacific Company and
Pacific Motor Trucking Company.

V. A. Carroll, for San Francisco Novera Inc.

Glen M, Lee, Tor Lee's Iransportation & Storage.

J. W, Barkor, for Bibgc Drayage Company.

Harold J., Blaine, for Lyon Van and Storage Coapany.

S W. Kerttu, for California Moving and Storage Association.

W. Ray James, for James Van Lines, James Transfer and
Storage Company.

John Dominguez, for Callison Bros. Iransfer Company.

H. L, Mathewson, for Pacific States Motor Tariff Bureau.

G. Deldert Morris, Member of State Legislature, Assemblyman,
O3rd District.

Daniel W, Baxer, for Alameda County Draymen's Assoclation.

R, W. Adams, for Nation Van Lines, Inc.

Guy R. Hacker, Red Bluff Trancfer.

Jim Cummins, for Markct Street Van and Storage.

Fred V. MurDhY, for Laguna Beach Transfer and Storage Co.

T, Paul, for Paul'c Moving and Storage Conpany.

wWesley %, Sweeney, for Anderson's Moving Company.

Robert Pgeters, fo* Peeters and Sons Van and Storage Co.

C. A. Millen, for Valley Express Company and Valley Motor
Lines, Inc.

Jackson w Kendall, for Bekins Van and Storage Company, Inec.

Gordon, Knapp and Gill, by Wymon C. Knapp, for Bekins Van
Lirnes, Inc., Lyon Van Lines, Inc., W. ﬁhf James, Calmay
Van Lines, Pacific Freight Lmnos, Pacific Freight Lines
ZXpress and Bigge Drayage Company.

Russell Bevans, for Draymen's Association of San Francisco
and San Francisco Movers, Inc.
Fronk Loughran, for Radial éarrier Conference, and California
Moving and §t age Assoclation.

Margaret J. Flsher “for Arrow Express Conmpany.

Relford Spikes Sy zor Relford Spikes Zxpress.

Qtis M. Fisx, ror Fisk doving.

W._Wade Jono", for Wade's Transfer and Storage.

pon W, wWilliams, for Ball Transfer Company.

vV, I. Mavfiold for Mayfield Furniture Company.

Robert S. Rols for City Transfer and Storagze Company.

A. D, quleton, H. L. Gunnison and Mel A. Neuberger, for
Stendard Cil Company of California.




