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Decision No. 387

BEFORE TEE PUBLI% UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

LEE E. BASSETT, |
|
Petlitioner,
[ ]

VS. Case No. 5306

TEE PACIFIC TELEPHONE AND TELE~-
GRAPH COMPANY, a Corporation,

Respondont.

WILLIAM MUSSQO, individually, and o
WILLIAM MUS30O and PHILIP MUSSO, co=~
partners, doing business under the
firm neme and style of HOWARD LOAN
AND JEWELRY, end HOWARD LOAN AND
JEWELRY, a Co-partnershlp,

Petitionors,
TS, Case No. 5307

THE PACIFIC TELEPHONE AND TELE~-
GRAPE COMPANY, a Corporation,

Respondent.
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QPINION

Both cohplaints herein allege that on the 29th day of
May, 1951, the petitioners were advised by the respondent tele-
phone company that the respondent had received information from
the office of'nu:Attorney General of the State of Californis
that the communication racilities of the petitioners were belng

put to use prohibited by the law. Further, both complaints
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allege that on the 15th day of June, 1951, the petitioners were
advised by the office of the Attorney General of the State of
California that on June 25, 1951, the Attorney Genersl would
agaln request respondent telephone company to disconnect the
telephone services of petitioner Lee E. Bassett, the telephone
number being 3-7183 at 1519 Lemon Street, Vallejo, California
and the other petitioners! telephone number belng 3-6098 at
222 Georgla Street, Vallejo, California. The complaints further
allege that the petitioners will suffer 1rreparable injury and
great hardship by being deprived of these telephone rac;lities
and further, "that there has been no determinatibn, Judément or
decision by any court of the State of California that the
communication facilities of the petitioners have at any time
been used as an Instrumentality to violate the law, or to aid
or abet the violation of the law."

Orders granting temporary relief wore issued by this
Commission on June 26, 1951, by Decision No. 45887 on Case
No. 5306 snd Doecision No. L5888 on Case No. 5307, directing the
respondent telephone company to restore the telephone raqilities
in question pending a hearing on the compleints. These restora-
tions were effected and subsequently the telephone company
filed an answer to both complaints; the principsl allegation of
each answer beling that the respondent telophone compan§ héd-
reasonable cause to believe that the use made and to bo made
of the telephone facilities concerned was prohibited by law
and that accordingly, 1t was required to discontinue service %o
the subseriders under the provision of this Commission's order

in Decision No. L1i15, dated April 6, 1948, on Case No. L4930
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(L7 Cal. P.U.C. 853).

Public hearings werec held in San Francisce, Californis,
on August 29, 1951, before Examiner Syphers, at which time both
motters were consolidated for hearing, evidence was adduced and
both matters were submitted.

Neither of the petiticners was prosent at the hearings
although both were represented by counsel. A stipulation was agroed
upon between counsel for the petitioners and ﬁhe telephone company
to the effect that Lee E. Bassett 1s a subscrider for telephone
sorvice in Vallejo, Number 2-7183, at 1519 Lemon Streot, Vallejo,
Californis, and that the petitiomers in Case No. 5307 are the
subseribers of service furnished by thoe telephone compeny in
Vallejo, California, Number 3-6098, at 222 Georgia Street. It was
further stipulated that pefitionors had filed & suit Zn tho
Superior Court of Solano County and obtained o temporary injunction
restraining the t¢lephone company from disconnecting the services
furnished but that as a result of an agreecment 5etween tho parties
the court sult was dismissed and the proceodings before the
Commiszion were instituted.

Exhibit 1 i3 a copy of a letter dated May 2L, 1951, fronm
the Attorney General of the State of Califormia, to the respondent
tolephono company, advising that the communication facilities or‘
Loo E. Bassett wore boing used in violetion of Section 337-A of theo
Ponal Code and requesting disconnection.

Exhibit 3 1s a simllar lettor concerning the telophone
facilities of tho other pefitionors herein. |

Exhidblt 2 1s a copy of a lettor Irom tho Attorney
Goneral to the telephone company dated Junc 25, 1951, requesting
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the telephone company to proceed with the original requests of
the Attorney General to disconnect petitioners! telephone
facilities.

Testimony was presented by one Paul Z. Spenger
who operates a restawrant in an old ferry boat located aﬁ Wes?t
N Street, Benicla, Solano County, california. This witness
stated that in about May of 1950, Lee Bassett and William Musso
leased from him, part of the upper deck of the ferry boat for
the purpose of operating a aocial c¢lub. For tolephone arrange-
ments Spenger told them they could use his telephone, which
gumber was Benicia 15, and as a result this telephone was moved
by the telephone company to the leased space. Poople came to
this cludb until about March of 1951 and in June of 1951, Nr.
Bassett and Mr. Musso quit paying the rent which had been $100
per month. The c¢lud had 2 doorman on duty‘bﬁt-had no provisions
for serving meals or drinks inasmuch as Spenger had a restaﬁrant
on the first deck of the boat.

Further testimony was presented by an investigator of
the Federal Communications Commission to the effect that Bassett
had told this Investigator he cperated a card room and "a book"
at & loft at Highway No. LO and Springs Road. The Investigator
went there and discovered a card room and one person who
identifled himself as "Fat"., There were three telephonos in the
room and Fat angwered them and recorded bets on horse racing.

Mr. Bassett had also told the investigator that he
operated "a book" at Spengerts boat. On May 22, 1951, the

investigator for the Federal Communications Commission, together

with a representative of the Attorney General's office and
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special agents of the telephone company went to Spenger's boat.
Upstalirs In the upper loft they found a nicely furnished room
with tables and in one of the side rooms was a desk with four
telephones. Each of these telephones had a separats numbexr |
and was on & separate line.

The supervising special agent for the respondent
telephone company testifled that the records showed that the
telephones at Spenger's Fish Grotto had the numbers‘Benicia T,
Benicia 718 and Benfeis L1S. In May, 1950, these telephones
were in the name of Lee Bassett and were liszted as business
services.

An inspector fdr the San Francisco Police Department
testiffed that on May 10, 1951, he went to a penthouse at
1126 Xearny Street, San Francisco,and there found evidence of
bookmaking and marked seratch sheots and othér beptipg parap@or-‘
nalfa. At that time a man by the name of Edward P. Ratto was |
arrested and oa Avgust 15, 1951, plead guilty to Sectlion 337-A
of the Penal Code for bookmaking. The telephone at this
address boro the number of Exbrook 2=1608,

Further testimony by the supervising speciai agent of
the telephone company disclosed that the telephone number
Exbrook 2-1608 was In the name of Lewis J. Perrari and also
that the records of the telephone company showed toll ¢alls had
been made from this telephone to Spenger's Fish Grotio. Likewiée,
the telephone company's records showed that calls had been made

between the telephone at Spenger's Fish Grotto and the telephone

of Lee E. Bassott, Vallejo 3-7183 and the telephone of the other
potitioners at Vallejo 3-6098.
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L captain of polico of the ValloJo Police Dopartmont
testifiod that ho knew both Mr. Bassett and William Musso and
hed obsorved them togother many times and that tho genoral
roputation of those two individuals in relation to gembling wes
not good. The Howard Locn and Jewelry Company, 222 Goorgia
Stroot, Vallojo, California, according to this witness, 1s 2
pawnbroker's shop operated by Mr. Musso.

A ropresontative of tho Attormey CGenoral's office prosented
tabulations which hoad beon medo from rccords of the tolephono
company showing tho calls botwoen Exbrook 2-1608 in San Frencisco
and tho tolephones at Spengor’s Fish Grotto, Bonicia 415, Bemicis
7 and Bonicia‘718, during the poridd from March 20 to April 20,
195L. This tebulation showsd thet in this perioed 173 calls wero
made from the Exbrook numbor to Bonicia 415, 1 to Benicia Tl
and 1 to Bonicia 718, a total of 175 calls. In addition to this,
thoro wore 2L "ecolleoct" calls from Exbrook 2-1608 to Bonicis 415
botween such datos.

During this samo period tho calls from the Benicla
telophonos roferred to aboeve to Vellojo 3-6098, the tolephohe
number of the Howard Loan and Jewelry Company, wexrd os Tollows:
from Bonicie L15, 28; from Bonicie 71lL, S3; from Bonicia 718, 16;
or & totel of 97 calls. During thoe period from January 24 to
April 20, 1951, tho calls from Vallojo 3-6098 to tho Bonilcia
telephones wero as follows: Benilcis L1S, 2; Benicias 714, 29;
Bonicia 718, 8; or a total of 39 calls.

During the period from Fobruary 21 to April 10, 1951, the

calls from tho Benicia tolephones to Vallejo 2-7183, tho teio-
phone number of Loo E. Bassett, wore as follows: Benicia LG,
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5; Benfecla 71, 8; Beaicis 718, 3; or a total of 16 calls.
Calls in the reverse direction were as follows for the perioed
from January 23 to April 16, 1951: to Benicila Ll5, &; to
Benlcia 71, LS; to Benicia 718, 3; or a‘total of Sl ealls,

Cownsel for petitioners moved %o strike all of this
testimony and the motions were denied by the presiding examiner.
Further, the counsel for petitioners contended that the decision
of the Commission, Decision No. LIL1S suprs,is unconstitutional,
that the Public Utilitles Commlasion "is without jurisdiction
or authority to impose a penalty upon a person accused of dut
not convicted of committing or attempting to commit either by
himsell or In conspiracy with others any act made punishable
by the Penal Code of thiz state", and thirdly, that the Public
Utiiities Commission '"is without jurisdiction or authority to
determine the gullt or the innocence, or the probable guilt or
the probable innocence, of any person accused of or charged
with the commission or the attempt %o commit, either by himselfl
or in conspiracy with othcrs,'any act made punishable by the
Penal Code of the State of Celifornia."

In consldering the contentions of sounsel rér-the
potitioners we wish to point out that in this proceeding we are
not attempting to impose a criminal penalty upon petitioners
nor are we atvempting to prove guilt or probable guilt as to
violation of the Penal Code. .Our concern 1is purgly with the
use made or to be mede of the telephone racilities,'

We believe the law to be well established and
%o support the conclusions reached in Decision No, L1415 supra.

In that declsion at pages 858 and 859 we sald: "The right of
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a pcrsonfto utility sorvices, such as tolophone and télograph,

is not an inherent right but L3 duc solely to tho faet thet the
State, in tho exercisze of 1ts police powers, has scen fit, under
tho provisions of the Public Ttilitlies Act, to require the
etility to sorve tho public without undue or warcosonablo dis-
eriminction. It, thorefore, must bo concluded that the State,
having tho cuthority to compol a utllity to ronder servico, has
the authority to Impose conditions under whick such sorvice may
be furnished or terminated. (Seo Partnoy v. Scuthwostorn Bell
Telephono Co., Missourl Public Service Commission, Juwao 13, 1947,
70 P.U.R. (N.S.) 13L.) It is ostablishod by statute in this
Statc that a8 telephone or tolograph company s not required to
aceopt messagos which will 'instigato or encourage tho perpoetration
of any unlawful s¢t & & . (Section 638, Penel Code.)"

Accordingly, we now find that the motions to strike wore
properly deniod by the presiding coxonmincr ead we beliove the
challonge to tho constitutionslity of Decisfion No. LILLS supre is
without merit.

In the.light of this record wo find that the action of
the telophone company wos besod upon roasonable cause, 43 such
tern 4s used in Decision No. L1L1S supra. |

Qur specific problom, thorefore, iz whother thoro i1s
sufficient ovidence of unlawful activitios %o justify the,termina-
tion of the ordors granting temporory interinm relicf, issued by
Doclsion No. LS887 on Casé No. 5306 end Docision No. 45888 on
Caso No. 5307, both dated Junc 26, 1951. | |

A cereful revicw of this rccord impels the conclusion

that the complaints should be dismissed. The ovidence chows that
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the telephones in question were frequently used in communicéting
with a known boolmaking establishment. Therefore, we belleve

1t reasonable to Infer and we now find that the tclephones‘of
complainants were used In bookmaking transactions. (Millstone
v. Pacific Telephone and Telegraph Company, Decision No. L3LS8,

dated October 25, 19L9, on Cases Nos. 5023 and S02L (L9 Cal. -
P.U.C. 178).

The complalnts of Lee E. Bassett and William Musso,
Individually, and Willlam Mussco and Phillp lMusso, copartners
doing business under the firmx name and style of Howard Loan
and Jeweiry and Howard Loan and Jewelry, a copartnérsbip,

baving been filed, public hearings having been held thereon,

the case now being ready for decision, the Commisslion being

fully advised in the premises and basing iIts declsion upon the
evidence of record and the f£indings herein,

IT IS ORDERED:

That the requcst of each complainant for restoration
of telophono service be denied and that the sald complalnts
be, and they heredby are, dismissed. )

Declsions Nos. L5887 and L5888, dated June 26, 1951,
on Cases Nos. 5306 and 5307, granting temporary Interim relief
to petitioners, are hereby set aslde and vacated.

IT IS FURTEER ORDZRED that, upon the expiration of

one hundred eighty (180) days after the date of this order, The
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Pacific Telephone and Telegraph Company may consider appli-
cations for telephone service from the complainants herein, on
the same basis as the application of any new subscriber.

The effective date of this order shall be twenty (20)

days after the date hereof.

Dated a‘c),/?/l'// ZMM/J/M California, this e A~
day of@/jjjxm 414/ 1951,




