Decision No. 45840

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

ALMA MeCLELLAND,
Plaintiff,
VSe

Case No. 53)4.1

THE PACIFIC TELEPHONE AND TELEGRAPH
COMPANY,

Defendant.
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Gunness and Graves, by Joseph L. Graves, for com-
plainant. Plllsbury, Madison & Sutro by Jobn A, Sutro, and
Lawler, Felix & Hall by L. B. Conant, for defendant.

The complaint alleges that Alma McClelland 1s the
opérator of a cafe at 3247 San Gabriel Boulevard, San Gabrilel,
California, that on or about the 9th day of July, 1951, com-
plainant's telephone, number ATlantic 0-5312, was disconnected
by defendant telephone company and that the defendant telephone
company advised complainant the reason for removal of the tele-

phone was that 1t had been used for bookmaking purposes. The

complaint further alleges that the telephone company has re-

fused to reconnect this telephone service, that this service
1s necessary in the conduct of plaintiff’s business, and that
complalnant has not used the telephone facillitles for any

f1legal purpose and does not intend to do so in the future.
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Subsequently, on November 23, 1951, this Commission,
by Decision No. LELS3 in Case No. 5341, issued an order grant-
ing tenmporary interim rellef, directing the respondent telephone
company to restore telephone service to complainant pending

a hearing on the complaint.

On November 29, 1951, the respondent telephone company

flled an answer, the princlpal allegation of which was that it
had reasonable cause to believe that on or about July 13, 1951,
the use made or to be made of sald telephone service was pro-
hivited by law and, as a result of such reasonable cause,
respondent telephone company did disconnect telephone facllitiles
pursuant to the order of this Commission in Declsion No. L1415,
dated April 6, 1948, in Case No. 4930 (47 Cal. P.U.C. 853).

A public hearing was held in Los Angeles on February 7,
1952, before Examiner Syphers, at which time evidence was adduced
and the matter submitted.

At the hearing the complainant testifled that in the
operation of her restaurant at 3247 South San Gabriel Boulevard,
the telephone ATlantic 0-5312 was used primarily to place orders
for supplles for the restaursnt. Prlor to the dlsconnection,
the telephone service consisted of a private telephone located
In the kitchen of the restaurant, with an exben;ion in another
room adjoining the kitchen. Complainant, prior to and during
the perlod when the telephone service was dlsconnected, came
to work about L:00 P.M., and remained at the restaurant until
about 6:00 A.M. In addition, she had an employee who worked

from 10:00 A.M. until L:00 P.M. This employee still works at
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the restaurant from 10:00 A.M. to L:00 P.M., but the complain-
ant has changed her hours to the perlod from 12 noon to closing
time. Complainant further testiflied that the present telephone
facilitles consist of a pay telephone under number ATlantlce

9-6866 which 13 located at the front of the restaurant. She

stated that she had not used the telephone for any unlawful
purpose and had no knowledge of any such use by her owployee.

A deputy sheriff of Los Angeles County testifled that
on or about July S5, 1951, he went to complainant's cafe and
there observed complalnant's employee, one Revel Wilford Krug,
in the rear room of the cafe, with a telephone and 2 radlo which
was tuned to a station over which race results were received.
The deputy sherliff entered the rear room and answered the tele~
phone as it rang on several occaslions. On these occasions the
deputy sheriff recorded wagers on horse races. Llkewlse, Krug
told the deputy sheriff that he had recelved bets over the
telephone and then had called them to a bookmaker. Xrug was
in possession of a scratch sheet on which were penclled
notations in his handwriting. '

The position of the telephone company was that 1t had
acted upon reasonable cause In removing the telephene. After
consideration of this record, we now find that the telephone
company exerclised due care In taking the actlon 1t did and that
this actlion was based upon reasonable cause, a3 such term I1s
used in Decision No. L1L15, supra. We further find that the
telephone facilitles here In question were used as an Iinstru-

mehtality to ald and abst the violstion of the law.
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It should be noted that the original telephone facili-
ties of complainant, under number ATlantic 0-5312, were restored
by the respondent company after the Commisalion issued its order
granting temporary interim relilef by Declsion No. 46LS3, supra.
However, about ten days after this reinstallation, complalnant
had the pay telephone, previously referred to herein, Installed
and the others taken out.

Accordingly, iIn this decision we are faced with a
situation wherein complainant apparently 4id not know of any
1llegal use of the telephone, but nevertheless the telephone
was 30 used by one of her employees, and also we are faced with
a situation where the presoent telephone facllity 13 dlifferent
from the facllitles complainant had prior to the complaint herein.

As to the problem of complalnant's lack of knowledge
of unlawful activities being conducted over her telephone, 1t
1s clear that the order in Decision No. L1415, supra, permits
the telephone company to dlsconnect and remove facilitles upon
reasonable cause, and one form of reasonable cause was therein
held to consist of a wrltten notlce from any offlcial charged
with the enforcement of the law. Such a written notice was
provided to respondent telephone company by the Sheriff of Los
Angeles County under date of July 5, 1951, and was received in
evidence In thls case as Exhibit No. 1. Whether or not the
complalinant had knowledge of the unlawful actlivities of her
employee, with respect to the use of the telephone, I1s not
material to that Issue. As to 8 determinatlion of complalnant's

future right to tolephone faclilitles, It Is lmportant to note




that the same employee who used the prior facilitles for book-
raking purposes is still employed by the complalnant and still
has access to the telephone facilitles which are now there.

As to the sltuation wherein complainant now has a dilferent
telephone faclllty then the facllity originally removed, we
observe that this has no fundamental bearing upon the determi-
natlon of this case. Complalnant changed the type of faclllity
at her own request, after it was reinstalled pursuant to the

temporary interim order of this Commission in Decision No..
L&LS3, supra.

The complaint of Alma McClelland against The Pacific
Telephone and Telegraph Company naving been filed, pudllc hear-

ing having been held thereox, the matter now being roady for

decision, and the Commisslion belng fully advised in the premlses
and basing its decision upon the evidence of record 1n thls
case and the findings hereln,

IT IS ORDERED that the complalnant's request for
restoration of telephone service be denled, and that the sald
complaint bve, and it hereby 13, dismissed. The temporary
tnterim relief granted Dy Declslon No. 16453, dated November 23,

1951, in Case No. 5341, 1s hereby set aside and vacated.
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IT IS FURTHER ORDERED that, upon the expiration of
sixty (60) days after the effective date of this ordér, The
Paciflic Telephone and Telegraph Company may conslider an applle-
catlion for telephone service from the complainant herein, on
the ssme basls as the application of any similsr new sub-
scridber.

The effective date of this order shall be twenty (20)
days from the date hereof.

Dated am, California, this gz

day of __ " 2Ppucl L, 1552.

(/::22‘-T> ?resid;nt o >
Y,

Commissioners




