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DRICIKAL

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Decision No. 47&AS

Commission Investigation into the)
operations and practices of QVER-)
LAND FREIGHT TRANSFER COMPANY, a )
corporation. )

Case No. 5298

Marvin Handler, for Overland Freight Transfer Company,
respondent.

Edward S. Waldie, for Inter-Urban Express Corporation,
intervenor. '

Harold J. MeCarthy, for the Field Division, Public
Utilities Commission.

CPINION

In this proceeding an investigation was instituted by
the Commission upon its own motion concerning the operations of
Overland Freight Transfer Company, a corporation, the respondent
herein. This was undertaken for the purpose of determining
whether respondent had b?en operafing as a highway common carrier,
without proper authority, between San Francisco, on the one hand,
and Qakland, and Oakland Pickup and Delivery Zéig, on the other
rard. The matter was submitted foll?g§ng a publi¢ hearing held

before Examiner Austin at San Francisco.

(1) The Oakland Pickup and Delivery Zone includes the City of
Emeryville and portions of the Cities of Albany, Alameda,
Berkeley, Oakland and Piedmont. It extends from the northern
boundary of Albany to the southern boundary of 0Nakland.

Hearings were held in this matter on March 21 and August 21,
1951. The matter also was consolidated with other proceed-
ings (Cases Nos. 5253 and 5254; and Applications Nos. 31797,
32048, 32112 and 22139) solely for the purpose of receiving
the testimony of Professor William A. Spurr. Hearings in

the consolidated proceedings were held May 2 and June 11,
1951, at San PFrancisco. On August 21, 1951, the instant pro-
ceeding was submitted on concurrent opening and closing
bricfs. . Thercafter, briefs were waived by the intercsted
parties, and the matter submitted on the record.




In’éupport of its position, the Ficld Division ecalled
“hree staff members, its prinecipal showing being made through an
assistant rate transportation cxpert. Respondent produced its
general manager, who deserided its operations. No evidence was
offered by Inter-Urban Express Corporation, which had intervened
on behqlr of the Field Division.

Respondent is no newcomer in the ficld of transportation.
Since 1867 it has been engaged in the local drayage business in
San Francisco, using horsedrawn vehicles for many years and

motorized equipment sinece 191%. It was inco€p?rated in 1883. It
3

folds radial, contract and city carrier permits. (&?mittedly, it

possesses no certificate as ayhighway common carrier.

The general nature of respondent 's business was de-
seribed. It performs a loeal drayage service in San Francisco,
whleh comprises a large share of its activities. It distributes
pool-car shipments arriving by rail at San Francisco and Oakland,
this service being provided by truck between San Francisco and
East Bay points, among others. It handles freight moving between
steamship piers and terminals. It distributes freight stored in
two warchouses situated in San Franeisco. The operators of both
warchouses, viz., Gidraltar Warchousc Co. and Turner-Whittell
Warehouse, are closely affiliated with respondent, the three
concerns being owned and controlled by the same interests. Since
Aagust 3L, 1950, it has performed no service for any freight

forwarder utilizing the rail lines.

(3) Respondent holds radial carrier permit No. 38-537, issued
November 23, 1935; contract carricr permit No. 38-902, issued
Maren 2, l9§6; and city carricr permit No. 38-5927, issued

¥ay 23, 1990. An earlier eity carrier permit, No. 38-538, was
1ssued November 13, 1935.

It was conceded that respondent holds no certificate of public
ceonvenience and neeessity, as a highway common carrier, nor had
it cver undertaken to file with the Commission any tariff as
such a carrier. FHowever, a staff member testified that "grand-
father" rights had been elaimed by respondent's general manager.
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Under the issues raised in this proceeding, the local
drayage operations afforded under respondent's c¢city carrier permit
are not involved. Professedly, the transportation service which
respondent performs is conducted primarily under its radial
carrier pernmit; it operates ohly to a limited extent under its
contract carrier permit.

The record indicates generally the nature of the
facilities used to provide the service. Respondent's office and
headqﬁaiters are situated at 201 California Street, San Francisco.
A termiﬁal is located at 1190 - 4th Street, San Francisco, where
rail pool cars are unloaded and the freight transferred to trucks
for distribution. A similar terminal is located at 46th Avenue and
East 1l4th Street, in Qakland, at the Melrose station of Southern

Pacific Company. Hefe3 freight reaching Oakland in pool cars is

unloaded and dispatched; Garages are situated a?6§5#-655 Bryant

Street, San Francisco. Some 155 units of equipment are used in the
over-=all operations. For the second quaffer of 1950, gross operating
revenue aégregating $119,000 was reported.

The general characteristics of respondent's dperations
were described. These operations cover San Francisco, East Bay
points and other territory not involved here. Between the
affected points, service is afforded daiiy except Saturdays and
Sundays. ©No regular schedule is obsérvéd, the service being provided

on call. Aside from the San Francisco Bay Bridge crossing,

(5) There has been no movement or interchange of fréight between
the tgo terminals in San Francisco and Oakland, it was
stated.

(6) This equipment comprises 21 tractors, 82 trucks,‘49 semi-
trailers and three miscellancous power vehicles.
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which is used regularly, the routes traveled throughout the East
Bay area vary as occasion may require. With minor exceptions,

freight is not picked up and brought to either terminal, at
San Francisco or Qakland, for reloading and distribution.

Ordinarily, after the truck has been initially loaded, shipments
rmove through to destination upon the same equipment., Freight is
loaded at a single point, where it has been accumulated. The
shipments vary both in size and weiéz%. In its intrastate operations
respondent observes the minimum rates appearing in Highway Carriers!
Tariff No. 2. It issucs no mcmorandum or schedule of rates applicadle
to any particular poiggg. |

Prior to the initiation of this procceding, an
investigation of respondent's operations was undertaken by the
Field Division. A staff member called at respondent's office,
where he examined the records and discussed with the company's

general manager the nature of its operations. This involved an

inspection of shipping documents covering the traffic transported

during the spacc of one week, viz., July 23 to 29, 1950, which
was selected as typifying this carrier's operations. In so doing,
the billing covering some thousands of shipments, handled during
this interval, was reviewed. The information thus obtained formgd
the basis for an exhibit, introduced by the Field Division,
specifying the intrastate shipments which had.moved, assertédly,

during the eritical peried, between the points involved..

(7) The study prepared by. the Field Division, referred to herec-
after, indicates that the shipments considered ranged in
weight from 10 to 152,300 pounds. Respondent's general
manager testified that generally, the shipments carried to
East Bay territory were under 5,000 pounds in weight.

Where the shipper is afforded the exelusive use of a vehicle,
ghigh often oceurs, the charges are assessed upon an hourly
asis. .

b
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The shipwents embraced within this study were ;im;ped
to certain types. The transportation rate oxpert conducting.the
investigation was instructed by his superior to include only
shipments which had.been transportcd by respondent, through its
trucking facilities, between points situated in the San Francisco
Commercial Zone, as established by the Interstate Commerce
Commissgz%. Thosc handled within the confines of a single c¢ity,
such as San Francisco or Oakland, were execluded. The truck
novement might originate at respondent's terminal, or at a dock,
pler or warchouse. Where shipments originally had reached San
Francisco or Oakland, by rail or steamer, from an interstate or
foreign point of origin, any truck movement subsequently provided
by respondent, in the distridbution of such shipments, would be
excluded if it had been performed under a common control, manage-
ment or arrangement for continuous carriage or shipment to the
point of ultimate delivery.

Speelfically, the shipments listed in the study'
submitted, as the result of this investigapion, fell within

(9) In a procecding instituted for that purpose, the Interstate
Commerce Commission cstablished commercial zones at all
municipalities within the United State, other than those
where previously such zones had been individually established.
(Re Commercinl Zones and Terminal Arcas, Ex Parte MC 37,

(Div. 55 1946) L6 MCC y 898.) The commercial zone at
San Francisco,' crcated by this dceision, comprehended the
points involved in the present proceeding.
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the following categories, viz.: (a) shipments, distributed by

re5p?§g§nt, that had reachéd San Francisco or Qakland by rail

pool-car from an interstate point of origin, (b) shipments,
distributed by respondent, that had reached San Francisco or
Oakland by steamship from an interstate or foreign point of

origin, including only thesc moving from pier to terminal, but

not between steamship plers nor steamers themselves, (¢) shipments
moving from the two warchouses with which respondent is affiliated,
and (d) some shipments not falling within any of these grééég.

A summary of the shipments, allegedly transported by
respondent during the critical 'period between the pointé involved,
was received as an exhibit. Purportedly, this includes all ship-~
ments of the types mentioned above. A total of 136 such shipments
is disclosed, which assertedly were transported for 55 shippers.
0f these shipments, 13 moved between points not invelved, and,
consequently must be disregarded, thus leaving for consideration,
as the measure of respondent's operations during this period, a

total of 123 shipments.

(10)"The term 'pool car' is uscd to describe a carload or
quantity shipment that contains property forwarded by one
or more shippers consigned to a carrier or to the shipper's
representative in care of the carrier for distribution to
ggg ogagore sub-consignees." Re S.F. City Carrier, 39 CRC

R .

The study included no shipments whieh had been handled by
respondent for any freight forwarder.
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The distribution of these shipments, as well as other characteristics

attributable to them, is indicated by the follewing tabu%iggon:
No. of No. of .
_ No. of Days Persons
From To Shipments Served Served

San Francisco Oakland 101 5 42

San Francisco Berkeley 9 4 6

San Francisco Emeryville 4 2 L

Qakland San Francisco __ 9 L L
TOTAL 123

Allowing for duplications . . . . . ... ... ... .L8

We shall consider. the various classes of shipments
mentioned in this exhibit. _ o

The summary reveals 27 pool car shipments handled by
respondent within the affected territory during the period
selected. As stated, this traffic previou#ly had moved by rail
from interstate points to San Franciseo of.bakland. Upon these
shipments respondent collected from the rQSpéctiv; consigneés the
transportation charges for the truck dis?;;bﬁtion service which it
performed; no prepaid shipment of this_nat@:e was incléégé.

Bach freight car ‘was accompaﬁied by a manifest indicating
the distribution to be made of the shipments which it contained.

(14)
Upon the shipping documents underlying‘this exhiblt, which were

(12) The term “persons served" indicates the party to the shipment,
whether consigner or consignee or both, to whom the carrier
has held out his services. With respect to prepaid shipments,
this usvally would include only the consignor. As to collect
shipments, this ordinarily would comprise both the consignor
(who engaged the carrier) and the‘consignee. (Pac, S.W. Rd.

Assn, v, Stapgi;'22.22&L{P?U|Gu &07, %1 . 420.)

_—

In the distribution of rail poel car freight, a single freight

car will contridute from 20 %o 30 truck shipments. Rach

truck shipment is billed separately. The records covering
cach pool car are kopt together. '

(14) Each truck shipment moving from a rail pool car was covered
by a separate shipping document describing the shipment,
specifying the charges, identifying the parties, and

indicating the rail pool car shipment of which it originally
had formed a part. X

-7-
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examined by the Field Division representative, no notations
appeared, so he testified, revealing existence of a contractual

arrangement between respondent and any other carricr, providing

for the exercisc of common control and management over the trans-

portation of such shipments. '

This exhibit spccifies nine shipments originating at or
destincd to 2 steamship pler or term&igi, within the territory
involved. Because of the practical certainty that they m;ght be
interstate or foreign in character, certain types were excludedy
such as shipments moving between twe stcamers, and those moving
between two picrs where the name of the stecamer at destination was
indicated by the shipping documents. Shipments moving from a
steanmship pier to a terminal or warchouse werc included, where
the shipping rccords disclosed no movement beyond the terminal.
Admittedly, shipments within this group had been unloaded from
vessels sailing from interstate or foreign points. Eow long the
freight had remained at the pler was not shown.

A considerable share of the shipments listed in this
exhibit werc received from the Gidraltar arnd the Turqer-Whittell

(16)
warehouses. In the aggregate these numbercd 69 shipments.

(17)
Most of them were transported from San Francisco to Oakland,
A1l except two moved prepald; upon these, the charges were

collected from the consignees. As to all but one, the warchousemen

(15) Only transbay shipments were included. Of these, two also
originated at warchouses with which respondent is affiliated.

(16) Of these, 37 shipments originated at Gibraltar Warchouse and
32 at Turner-Whittell Warehouse. Included among those
received from the latter warchouse were two shipments which
also had moved to or from stcamship piers or terminals.

Of the 69 shipments specified, 64 moved from San Francisco
to Oakland, twe, f{rom San Francisco to Emeryville, two, from
San Francisco to Berkeley, and one, from Qakland to San
Francisco.

-8~
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(18)

were billed as consignors. The exhibit specifies other persons
(some 14 in number) whose rclationship to the shipments, whether
as storers or brokers, was not shown; however, they apparently were
not considered as shippers.

There remain cortain shipments which do not fall within
any of the classes mentioned above. A total of 20 such shipments
is listed in the cxhibit, which moved between San Francisco,
Cakland and Berkeley - mostly from San Francisco. Ten consignors
tendered these shipments for delivery to 17 consignees. In most
instances the charges were prepaid. Of this group, 10 shippers
appear to have engaged the carrier's services.

The nature of respondent'!'s operations was described
by its general manager. In large pdrt, this encompasses the
verformance of general drayage service within San Franciseco. It
also operates between San Francisco and East Bay communities, and
between those cities thcmscgiggz It engages in pool-car distribution
and in tac transfer of stecamship traffic. No car'iéading or
unloading service is performed independently of tnbéd operations.
The transportation of both interstate and intrastate t&affic is
involved. The essential facts, as to which there was no
consroversy, are recited above.

Generally, it was said, under its radial befmit respondent

offers to serve shippers situated within an area inciuding San

A S

(18) In = single instance, apparently a returned shipment, ‘the
warchouseman was shown as the consignec. This moved from
Oakland to San Francisco.

(19) Respondent also serves other points not involved in this
procceding. In general, its operations extend nortaward
from San Franeisco to Sacramente, and southward to Fresno
and Monterey.
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Franciscc and East Bay points. In providing this service, it
follows no predetermined plan regarding the points to be served
or the method in which the serviece would be conducted.

Certain shipments embraced within the study submitted
by the Field Division are interstate in character, it was said.
Included in this category are all pool-car distridution,
steamer transfer and ex-rail shipments. In the aggregate, it
was said, such shipments are substantial in volume; the witness,
however, was unable to estimate what proportion they would
comprisc of rcspondent's local drayage, or of 1its interelity
operations. -

As a rule, it was said, the ultimate destinations of
the component shipments contained within a pool-car are known: to
respondcnt‘when it obtains possession of them at San Francisco or
Oakland. Usually, these destinations are determined when the
»all carload shipment originates at an interstate point. This
is indicated by the distribution shect or manifest covering the
pool car, which is preparcd at the point of origin, and reaches
respondent by mall before the car arrives. Also, the packages
composing the carload shipment, when received by respondent,
ordinarily arc marked for final destination, thus indicating
the names and addresses of the ultimate consignees. Occasionally,
it was said, such 2 consignece may rcdistribute his individual
shipment upon arrival of the car at San Francisco or Oakland,
but this is the oxception rather than the rule. When this
occurs, respondent remarks the merchandise and distributes it
accordingly.

Typical manifests or distribution shects covering

certain carload shipments were submitted. Of the three

manifests produced, two covered éhipments‘moving by rail and

"=10~
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one, by steamer, All originated at interstate points. The two.rail
cshipments were consigned to respondent at San Francisce, and the
steamer billing named the orlginal consignor as consignee, in care
of respondent. -All three specified the names and addresses of the
ultimate consignees (within the area involved), and designated the
Treight which they were to receive, respectively. Each reached
respondent by mail‘before the arrival of the composite shipment
which it covered. These manifests, the witness sald, indicate the
manner in which information of this character normally 4is brought to
respondent's attention; they are representative of the methods
followed in the distridbution of pool-car, ex-rall and ex-steamship
shipments.

The circumstances under which respondent might be. called
upon %o supply a service for the transfer of freight from a steamer
to another pier or terminal, were explained. For reasons of carrier
convenience, a stcamer docking at San Francisco may find it imprac-
ticable to procced across the bay and there unload a shipment con-
signed, for example, to an East Bay pler or terminal., So this
freight would be discharged at San Francisco, and respondent then
would be engaged by the water carrier to transport the-traffic to

the pler or terminal designated in the latterts bill of lading as

the ultimate point of destination. For this service, respondent

would be componsated by the steamer line. Such shipments may move
across San Franclsco Bay in either direction.

Admittedly, respondent engages in operations which are
>intrastate in character.  The bulk of thils traffic originates at the
Gidbraltar and the Turner-Whittell warchouses, in San Francisco; and

noves outbound. Many of respondent's customers, it was stated,
regularly store their-goods in_these.warehouses. Respondent acts

25 a drayman for both concerns, -handling a large share, but not all,

-1l=-
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of their business. The volume of this traffic is substantial, it
appears; however, i1t cannot be segregated from interstate movements
from the warchouses. To accommodate this movement, from two to three
truckloads daily are transported from San Franciseo to Bast Bay
points. As stated, respondent is affiliated with the operators of
both warchouses.

An exhibit was offcred specifying the shippers, menticoned
in the Fiecld Division's study, whose shipments admittedly were intra-
state in character. After climinating movements between points not
involved in this procceding, the list designated 1% such shippers.

Of these, it was pointed out that onc-=-viz., Western Pacific Rallroad
Company--was not a rcgular shipper, as to traffic of this nature:

and should thercfere be disrcgardég?) There romain but 13 of the
shippers named in this study for whom respondent asscertedly had
transported intrastate tonnage. Only interstate traffic was handled

fer the others, it was said.

The intrastate shippers listed b& respondent coincide

largely with those named in the Fiold Division study, comprising'

those who had cngaged respondent for the transportation of shipments

other zha§ in the coursc of pool-car distribution or steamship
2l

transfor. However, respondent also included in its oxhibit shipments

(207 The Ficld Divicion study discloscd one shipment which allegedly
was made by Western Pacific. This, it was said, was a damaged
interstate shipment which it had returned; consequently, this
should not be considered as an intrastate movenent, Respond-
ent, it appears, provides a pickup and delivery scervice for
Western Pacific within the City of San Francisco.

The exhibit offored by respondent listed two shiprers whose
shipments moved either to or from a Stcamship picr or 2
torminal, and thercfore were not included among those con-
sidered adove. It also omitted a shipper considered above,
probably becausc his shipment moved ex-rail and therefore was
deemed to be interstate. .
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roving from the Gibreltar and the Turner-wWhittell warehouses in San

francisco. Collectively, these shippeps cffered for transportation a
substantial share of the traffic mentioned in the Field Division's
stuég?)

ReSpondent, thne witness testified, has not engaged in the
sclicitation of business between particular points. Its regular
patrons have been informed that respondent could fulfill their
requirements, whatever they might be, Geherally5 it appears, they
are customers of long standing. Local drayage business has been
sought, but not traffic moving between San Francisco and other points
in the state. Advertisements have been published in trade joureals,
referring to pool car operations in San Franciseo and.Oakland.
Respondent's business also 1s listed in the classificed section of
wne telephone directory.

-Since 1935; it was stoted, respondent's operations have:
been revieded several times by representatives of the Commissionts
staff. On these occasions; staff members voilced no compleints
regarding the nature of such oporations nor in any way eueetioned
their legality. At times, errors in the application of fetes have
teen’ pointed out, accompanied by requests that appropriate under-
charges be collected, Respondent, it was said, never was advised by
any Commission representative that a certificate was required in

order to sanctlon its operations.

(22)  In the aggregate, the shippers specificd in respondent's
exhiblt offered to thoe latter for tronsportation a total of
90 shipments. Of these, 37 were tendercd by Gibraltar
Warehouse Company, and 52 by Twrner-Whittell Warchouse, or
a total of 69. (No reference was made to those who had stored
the merchandise in these warchouscs, or who had dealt with it
as brokers.) The remaining 21 shipments were offered by 1l
shippers. All of this traffic moved between the peints
indicated adove.
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In determining the status of respondent!s operations we
shall consider separately the three classes of traffie involved,
viz.: pool-car, stcamshlp transfer and intrastate shipments. Eech
in turn will be discusscd.

(a) Pool-=Car Distridution

We shall deal first with pool-car distribution. This

traffic moved by rail in carload shipments from interstate points

to San Frencisco or Oskland. Tach carload shipment was consigned to
rcspondgnt and wvas covered by a manifest or distribution shect
prepared by the consignor at the rail point of origin which indicated
the names and addresses of the ultimate ¢onsignees, This manifest
reached respondent by mail before the arrival of the freight car,
Respondent distridbuted the freight, by motor vehicley to the ultimate
consignees named in the manifest. The record indicates that all of
the pool-car shipments in the Field Division's survey, transporfed
between points involved herein, werc handled in this manner. Theée
points were situated within the San Francisco Commercial Zone men-

tioned above.

Certain types of motor carrier opcrations, performed
locally within a Commercial Zone, have been exempted from regulation

under Part II of the Interstate Commerce Act. Section 203 (b) (8)

provides in part:

"® % x % nor, unless and to the oxtent that the Commission
shall from time to time find that such application i35 neces-
sary to carry out the national transportation policy declared
in this Act, shall the provisions of this part, except the
provisions of Scction 20% relative to qualifications and
naximum hours of service of emnloyecs and safety of operation
or standards of cquipment, apply to: (8) The transportation
of passengers or property in interstate or foreign commerce
wholly within a munieipality or between contiguous municipali-
tiles or within a zone adjacent to and commercially a part of
any such municipality or munlcipalities, except when such
transportation is under a common control, menagement, or
arrangement for a continuous carriage or shipment to or from
a point without such municipality, municipalitics, or zone,

* oxowow o (49 USCA Scetion 303 (B) (8))

-4
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As provided by this section, the transportation of fréight by nmotor
venicle within a Commercial Zone remains subject to regulation by
the Interstate Commerce Commission only when it is performed "under
4 common control, management, or arrangement for a continucus
carriage or shipment to or from a point without such municipality,
municipalities, or zone, * * *'_ We shall consider whether the
traffic In question moves under such an arrangement,

In the administration of these statutory provisions, the
Interstate Commerce Commission has held that the "common control,
management, or arrsngement" for continuous carriage, mentioned abdove,
contemplates‘aﬁ‘ariangement between the carriers participating in
the through transportatggga In the absence of such an arrangement
betweeﬂ the participating carriers, the local distribution of inter-

state traffic within a municipality or a Commercial Zone 1s exempt

from regu%aﬁ%ons by that Commission, except under the provisions of
24

Section 20%, The evidence shows an absence of such arrangement
respecting the shipments in question.

It is clear that in the distribution of pool-car shipments,
respondent acted as a shipperis agent. In unloading carload ship-
ments of freight 1t performed a function usually undertakeh by the
copsiﬁggg; ordinarily a railroad is not obligated to provide this
service. So far as this proceeding is concerned, this traffic is
distributed within a Commerceial Zonec.

B e 5 T e BT
Motor Trucking Company, MC 78786 (Div. 53 1942} 34 MCC 2493

and Re Servicc Transportation Company, MC C-265 (Div. 23
19%5) LLTMCC F19.

Re Bigley Brothers, Inc., supra; Re Kowalsky, supra; and Re
Pacific Motor Trucking Company, 5Uupra.

Re B¢ D. Fee Transfer, I & SM-2626 (Div, 3; 1947) 46 MCC 70S5;
Re Howard Terminal, FF-8 (Div. 4; 1946) 260 ICC 773.

-15-
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This Commission has held that where a motor carrier is
éngaged In the’distribution of pool=-car shipments reaching San
Francisco by rail énd distributed locally within that city, it is
subject to the minimum rates prescrided by the Commission for city
carriers performing similar local transportation. Admittedly, the
traffic was interstate in character, However, since the operation
foll within the scope of the excmption prescrided by Section 203 (b)
(8), the state, it was held, was free to prescribe the rates in
question. As the Commission pointed out:

"It is too well settled to require citation of authority
that where the foderal government has not acted with

rospact to interstate commerce the state may do so if the
matter is of local concern not requiring national uniformity.
Here it is cvident from the facts that respondent!s local
delivery in San Francisco 1s not contractually a part of

the line-haul trensportation, but is arranged by the shlpper
independently thereof. Thus, the local delivery is a matter
of domestic concern subjeet to regulation by this state in
the public interest. To require respondent to charge at
least as much for local delivery as minimum rates prescribed
for city draymon performing similar transportation would not
burden interstate commerce. Respondent'!s charge is added to
the line-haul rate and in no way affeets it. There is no
diserimination against interstate commerce, nor are tarlff
barriers creceted against it. A minimum parity of rates 1s
preseribed, applicable to all carriers performing a com-
parable service. Morcover, such state rcgulation is in
nowlsc inconsistent wilth foderal regulation as 1t harmonizes
exactly with the control exercised over motor carriers by
the Interstate Commerce Commission pursuant to the Motor
Carrier Act, 1935. Hence, it is concluded that the state
through this Commission has the legal right to require
rcspondent to adhere to the minimum rates e¢stablished for
¢ity carriers when making lgcal deliverics in connection
with pool distribution." (26)

rotitions to roview this decision were denied both by the State

| (27)
Suprcme Cowrt and by the United States Suprome Court.

(26) Re Inv, Concelidated Froishtways, Ine, (Dec, 33268, in
Cs. %49 CRC 721, 723).

(27) A petition for a writ of review was denied October 14, 19%C, by
the Celifornia State Supreme Coury (Consolidated Freightways,
Ine. vs. R. R, Comm., SF 126482), Thercafter, the U. S. supreme

Court acnicd a petition for certiorari (Consolidatod Froight-
waes Inc, vsy R. R. Comm, of Calif,, 313 US 561; 85 L. BEd.
15 Iﬁ.

«l6=
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Respondent's operations between the points(involvcd, as
we have pointed out, though intorstate in character, clearly are
exempt from regulation under the Interstate Commorce Act. In our
judgment they are subject to regulation by this Commission, In
this respeet we can perceive no distinction between the cqntrol of
minimum rates, oxercised in the Consolidated Froightways case; and
regulation of respondent's operations involved here, Accordingly,
we hold that in respect to its pool-car distridution service per-.
formed within the San Frencisco Commercial Zone, respondent's 8
operations arc subject to regulation under the Public Utilities Cégez

(b) Stecamship Transfor Operations

We turn now to the steamship transfer operations conducted
by respondent. Here the water carrier, to suit its convenience,
discharges shipments at the San Franciscoe Pler which are destined
to Oakland and thercupon engages respondent to transmort thié
freight across the bay by motor vehicle. This traffic also might
move in the opposite direcction. Respondent delivers these shipments
to the consignees shown in the steamer bills of lading. For this
service respondent is compensated by the water earricr.

In 50 doing, respondont admittedly is engaged in the
transportation of interstate traffie. This transportation service is
provided between points situated within the San Francisco Cormercial
Zone. The circumstances surrounding the performance of this serviee

indicatc that it is supplied within the terminal arca of the water

carrier.

(28) Upon all of the pool-car Shipments covered by the Field

, Division's survey, respondent's transportation charges were
paid by the ultimate consignees to whom sueh snipments were
delivered. This circumstaonce alsc shows that there was no
common control, management or arrangement between respondent
and the connccting rail line for a continuous carriage or
shipment. All of the pool-car chipments embraced within the

ield Division's survey, and considered herein, moved by

rall; none was transported by any wator carrigr.

=17~
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Motor vehicle operations of this characfer have been
portially cxempted from reogulation by the Interstate Commerce
Commission. Seection 202 (e), Part II, provides in part (49 USCA
Seetion 302 (¢) (2)):

"(e¢) Notwithstanding any provision of this scetion or of
scction 203, the provisions of this part, cxcept the
provisions of scction 20% relative to qualifications
and maximum hours of service of ecmployccs and safety
of operation and equipment, shall not apply -

to transportation by motor vehicle by any pcrson
(whether as agent or under a contractual arrangement)
for a common carrier by railrcad subdbject to part I

AN cXpresSs company subject to part I, o motor carrier
subject to this part, a water carricr sudjeet to

part III, or a freight Sorwarder subjcet to part IV,
in the performance within terminal arcas of transfer,
collection, or delivery services; but such trans-
portation shall be considered to be porformed by such
carricr, oxpress company, or frelght forwarder as part
of, and shall be regulated in %the same manner as, the
tronsportation by railroad, express, motor vchicie,
or water, or the freight forwarder transpvortation or
service, to which such services arc incidental."”

The steamship transfor service, as indicated above, is
performed under a contractuel arrangement between respondent and
the water carrier. It contemplates the pcrformancc; within a
terminal area, of a service for tho transfor of freight transported
by the water carricr.

The provisions of the Interstate Commerce Act, referred to
above, manifest an intention that a service of this type shall be
exempt from regulation wader Part II. That view finds support in

x (29)
the rulings of the Interstate Commerce Commission., Since

(29) Re Wool Trensnortation -bl Motor Venicle in anmd about Bosteon,
Mass., (Div. 33 1940) 26 MCC 297; Re Anderson, MC 957%1 :
(Div. 55 19%1) 31 MCC +29; Re Palisano, MC 13%30 (Div. 53 1941,
1942) 30 MCC 591; 41 MCC 229, “Ro Jackson-Strickland Transp, Co.,

MC 59680 (Div. 5; 1946) 46 MCC 837.
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certification 1s not required by the Interstate Commerce Commission
to cnable a motor carrier to cngage in these oporatidns, it can be
argued that to this extent Congress has left the field unoccupled, .
and that the state thercfore is free to require certification for
scrvice of this c¢haracter. Wo do not deem it necessary to pass .
upon that question here. .

(e) Intrastate Shipmonts

This leaves for consideration the shipments, described
apove, which admittedly were intrastate in character. There can be
no question that thesc would be subject to regulation under stats
authority.

In view of tho conelusions rcached, we shall consider all
of the varilous types of shipments transported by respondent, in
deteraining the legality of its operations. As stated above, during
the critical period a total of 123 shipments werce transported ?o;

48 shippers, shown to have been served. All but a minor fraction
of these moved between San Francisco and Ockland. This traffic, it

is true, is saall in comparison with the large volume of interstate

traffic handled by respondent, as to the status of which no question

was ralscd. The period of one week, which was selected to test the
nature of respondent's operations, scems rather short, However, in
view of the painstaking review of the shipping records whiéh was
made, it is’'sufficient to fairly typify and poriray the characteris-
tics of thesc operations. No contention to the contrary has been
urged.

Upon careful review of the record, we find as a fact that
respondent regularly has been engaged in the transportation of
property, as a highway common carrier (as defined by Section 213 of
the Public Utilitics Code) between certain points, viz., San Francisco

and Onklond, Berkeley and Emeryville, without first having obtained

-19-
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from this Commiszion on appropriate certificate of public convenicnce
and necessity. These operations, accordiﬁgly, should be discontinued.
Since they have been conducted in the utmost good faith, it would be
inappropriate to imposc any ponalty, such as the suspension of
respondent's permits. Morcover, an application for a cortificate i1s

now pending which, if granted, would remedy the situation.

ORDER

An investigation as above entitled having been instituted,
a public hoaring having been held, the matter having been duly sub-
nmitted and the Commission belng now fully advised,

IT IS ORDERED: |

(1) That Ovcrland Freight Transfer Company, a corporation,
(roespondent hercin) be and it is hercby dirécted and required, unless
and until said Overlond Freight Transfor Company shall have obtained
from this Commission a cortificate of public convenicnce and neces-
sity thercfor, to cease and desist from ocpcrating, dircetly or
indircetly , or by any subterfuge or device, any auto truck as a
highway common carricr (as defined in Scetion 213 of the Publie

Utilitics Code) for compensation, over the public highways of the

tate of California, between San Francisco and Oakland, Berkeley and

Eneryville, respectively.
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The Sceretary is directed to cause a certified copy of
tals decision to be scerved upon said respondent.

The effective date of this order shall be twenty (20) days

arter the date of such service, -

D,Zted atmw.aﬁfomia, this ;ﬁéz

day of (/
(v

L7l 1952,

Commissioners

Justos F. Craomer
Commlasioner » Doling

nocesaarily absont, did not participate
in the disposliticn of this proceeding,




