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Decision ~10. A742~ 

BEFORE TEE PUBLIC UTILITIES COMMISSION OF TH.E STATE OF CALIFORNIA 

~n the Matter of the Commission ) 
Investigation into the ope:::-at:lons and ) 
practices of Earl L. Wilson, Gertrude ) 
E. l\~ilson, William J A \\'ilson and ) 
Nadoline L. Wilson, doing business ) 
as PONY SXPRESS or as ?ONY EXPRESS ) 
FA.ST FR3IGHT. ) 
-------------------------------) 

Case No. 5'25'7 

Boris H. L~ku5ta, for Field Division, Pub11c 
Utilities Commission. Getz, Aikens & Manning by 
DeWitt Morg~n MAnning, for respondents. Donaid 
Murch;~.Q!l for ~uto Parts Delivery Inc., and .:I2hn 
~obinson for Southern California Freight Lines 
and Southern California Freight Forwarde~s, 
interested parties. 

OPINION ------ ... 

Th::'s proceeding was instituted upon the Commission', s own 

motion to determine whether Earl L. Wilson, Gertrude E. Wilson, 

William J. "'ilson and Madoline ;... 1~rilson, doing business as Pony 

Express or as Pony Express Fast Freight, hereinafter called respond

ents, have operated, or are operating, 'as a highway common carrier 

over regular routes or between fixed termini anywhere within the 

State of California without hoving obtained a certificate of pub11c 

convenienco and necessity, or havi~g possessed a prior right to so 

operate, as required by S~ction 1063 of th0 Public Utilities Code. 

Public Hearings wer.e held before Examiner Rogers, evidence 

was presented, respondents filed a written petition for a proposed 

report, ~lnd th0 matter wos SUbIlli tted. 

Rule 69, of the Co~~1ss1on's Rules of Procedure, requires 

that a petition for ~ proposed report set forth the reasons why it 

is believed that the issua,nce of such 3 proposed report will promote 

the admin1so!;:'ation of justice and will not cause unreasonable delay 
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in the final determination of the proceeding. Th0 only statement in 

the said petition herein for a proposed report, relative to the 

above set forth requir~ments of the Commission, is th~t the ends of 

justice will be served by the granting of the petition. Why or how 

th~ ends of justice will be served is not stated. For the reason 

that the petition for a proposed report does not comply with the 

rule referred to, it Will b~ d~nied. 

The parties stipulnted that Earl t. Filson, Gertrude E. 

Wilson, "'illiam J. 1"1lson and M~doline L. Wilson, are partnars, 

doing business as Pony Express or Pony Express Fast rre1oht, with 
ofrl~eo in Hunti~gtcn ~~rk, California, that thoy own~ control, 

ol'crete or manngo ('uto tr'u.cks u,sed In the business of transportation 

of property for eom~onsa~1o~ ovcr,puollC highways in California, 

and that they have engaged in s~id business sinc,e August 23, 1946., 
. , ,II'"" .. , 

It wr:s further stipulated that, since t.ugust 23, 1946, the partnors 

have held 3 r~dial highway common carrier's permit, a highway con

troct carrier's permit, and ~ city eorrier's porm1t, and do not 

possess, and at no time h~ve possessed, a right to operate as 3 

highway common carrior within th.E) Stotc of Ctliforni<.l. 

Pony Exprcs~, ~ls~ known os Pony Express Fast Freight, 

was started in 1936 by ~arl L. Wilson and Robert Simon. They then 

~ade pickups and deliver1es with one pickup truck in a portion of 

the City of Los A.ngolos. Their business was confined to serving 

the ~utomobi1e industries and deliveries for Pacific Greyhound Lines. 

Gertrude E. Wilson, the Wife of Enrl L. Wilson, becamo active in the 

business in 1937, nne in 1942 Simon separated therefrom. I,n1946 

William J. i~~i1son ond M:!Jdoline L. Wilson joined the business and 

the present partnership cerna into ~xistcnce. The presently held 

city c~rrier's permit, highway contract carrier's p~rmit, and radial 

highway common c~rrier's permit, were then issued to thepartrters 
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doing business as Pony Express •. A respondent testified thct no 

services have b00n p~rtormcd pursuont to the radial highway common 

carri0r's p~rm1t for about one year. There is no evidence of use 

of that permit prior to the latter period. There is no ovidence 

rolative to the use of the city carrier'S permit. In view of those 

facts, tho radial highway common carrier's permit and the city 

carrier's permit Will be disregarded herein. 

Respondents serVB within a radius of 6, miles of the City 

of Los Angel~s, rind also between Los Angcl~s and Redlands, including 

intermediate pOints, giving service five d~ys a woek. They use 30 
(1) 

standard pieces of e~uipment. In 1946 respondents had only 24 
(2) 

pieces of equipreent. They h~ve one terminal which is in 

Huntington Perk, nnd they also ,have the use of five truck spaces at 

the dock of the GeneralMotors Plant at Van Nuys, at which place one 
~. "I 

of respon~entsf dispatche~remains during business hours. Fifty 

per cent of respondents' hauling is for General Motors Corporation. 

Respondents haV0 34 employees, 1nclud~ng th~ Van Nuys dispa.tcher • 

. They ,have ostensibly eleven ro'utes over which shipments are carried . . 

for companies other than, Gen~ral Motors Corporotion, and six routes 
. ··(3) 

over Which the shipments for Ceneral Motors Corporation are carried. 

These routes arc not fixed but ~rc voried to meet the need of the 

shippers. 

A Commission representotive w~s informed by respondents 

th<"lt they average 521") freight bills per da·y. During a ten-day check 

period selected by tho Commission's staff, they carried an average 
(4) , 

of 220 shipments per doy. 

Exhibit No. 13. This exhibit shows 33 pieces of equipment. 
~rl L. Wilson testified thct,trucks 6, 14 end 38 had been 
retired. Trucks lA and lB are used for shop maintenance only. 
Exhibit No. 14. 
Exhibit No.2. 
Exhibit No. 10. 
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In September 1950 respond~nts had an advertis.ement' in the 

Los An~eles Cla ssified Telephone· Directory,:, reading" "Pony, Express 

Fast Freight, fast daily service to Southern California points. 1I 

The current volume..of the tos Angeles Clas~1f1ed Directory contai,ns 

an advertisement reading; "Pony Express Fast Freight. Fast daily. 

service to Southern Cal:!:fornia points. Contract - radial: and city 

carrier." Respondents w witness testified ,that the wording in the 

first advertisement was inserted at the silggestion of" a telephone 

company representative, that respondents never intended~o serve the 

general public, and in order to correct misunderstanding the wording 

was cha~g,ad. The witness stated that respondents do not solicit and 

have not solicited business. 
t' ,', r ' , ',' r ' . 

.. f •••. 
A.n associate transportation repres:entative of the 

, 

Commission testified that on September 28,;,and 29,:.' 1950, ,the" r,espond-

ents Earl t. Wilson and Gertrude ,w'i1s.on sta,ted- that, ,they.: ha-d wri t.ten 

contracts with 27 shippers, and oral contracts, with ,48 shippers. 

Ee prepared lists of these. claimed contracts from the informat1on 
", (5) 

furnished by the respondents. 
'· ••• 1," ........ \'". 

On January 1$, 1951, an assistant transport'at1on rate ex

pert of the Commission had a conversation with respondent Gertrude 

E. Wilson. At that time, he said, Gertrude Z. Wilson stated that 

respondents had 62 written contracts and approximately 2$ oral con

tracts. The written agreements were given to the witness 'for his 

inspection, and are on throe different forms placed' in evidence as 

EXhibits Nos. 5, 6 and 7. From the wr1tten agreoments furnished to 

(5) Exhibits Nos. 3 and 4. 
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the witness, he prepared a list of those shippere having such agree-
. (6) 

monts with respondents on that date. All of the written agreements 

shown the witness on that dat~ were on the form1ntroduced in evi

dence as Exhibit No.6, except seven which were either on the form 

of Exhibit No. 5 or No.7. 

On Jnnuary 18, 1951, Gertrude E. Wilson also furnished 

the transportation rate expert with a list of oral agreements be

tween the rczpondents and shin.pers which wer~ in effect on that 
'. (7) 

date. 

Respondents 1ntroduc(~d into evidence a list of wr1 tten 
(8) 

agreem~nts in effect on November 30, 1951. This list cont'a:1nsl":the"'" 

names o'f' 67 shippers and shows the type of wri tteri agreement:' entered 

into with ~ach. One has an agreem~nt on the form of Exhibit"'No~"~'7, 

six have agre~mcnts on the form of Exhibit No.5, and the balani::'e~~ 

have agreem~nts on the form of Exhibit No.6. All but five of the 

wri tten agreements were executed subsequent to August 23, 194.6, the 
, • • ~ ,(':' 'I ~ '~: \ •• i~ 

date upon which respondents received their presently effective per-
I ~ -, , '. .', ' '.. " I' , : ' , ' ,', '" • \~: • ~ I '. • I •• 

mits from this Commission. 
. • ~ " ." I .. ' ' .. ' ',. ,~ t t. '+' , 

'I, I I • 

Gertrude E. Wilson presented a list of 21 oral agreements 
(9) " 

in effect 1n Novemb~r 19,1. Thirteon of these oral agreements were 
, • ..." , > ,.. • , 

m~de pr1~r to t~c formation of the presept partnership by the 
, . 

pr~sent partners' predecessors. 
, " ',' 

The three forms of written, agre~monts, upon 'Which claimed 

contr"acts are mad-e are exemplified by Exhibits ~os"'5,6 and 7, 

(6) Exhibit No. 9. 
(7) Exh'ibi:t No.8. 
(8) Exhibit No. 17. 
'(9) Exhibit" No. 18. 

" 

, , , 
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Exhibit No, z. 
Under this form of written and doted agreomGnt, the ship

per employs the respondents to transport c€rtain commodities by motor 

vehicle betwe~n pOints specified. The respondents agree to furnish 

adequate equipment and c~poblo drivers, and to perform tho services 

at specified rates. The shipper egrees to tender for shipment, and 

respondents agree to transport by motor vehicle in intrastate com

merce, all sh1pm~nts between designoted pOints, excopt wh~re the 

consignees have design~tod a different carr1~r. Service is on call, 

rates are spec1flGd, end a .provision is included that "This agree

ment shall inure to the benefit of and be binding on the respective 

porties, th/~ir heirs, successors and assigns and ,shall continue in 

effect until canceled. Either party may cancel this agreement upon 

giving thirty (30) days' notice in writing to the ,ot)1er. party.," . , ,.. ~. , 

Both r,espondents and the shipper execute the agl'o,ement.,. 

Exhf'b1 t No.6 • 

. Under this form of written ~nd dated agre~m0nt, the ship

per hires th~ respondents to porform the transportation of described 

coomoditi0S between named pOints. It provides that the shipper 

agrees to ship ~nd th~ respondents agree to transport, in the alter

native, all, or a designated number of pounds per week, of the 

traff1c which shipper sholl have to be transported by truck during 

the life of the agr08ment from and to pOints named. Rates are 

designat':3d and tho provision is inserted th8t "This agrecmont shall 

continue for n period of one month after the date hereof, and there

after until terminated by either party giving thirty (3n) days' 

notice to the other. Such termination shall in no way affect any 

couse of action which ha= accrued, or may accrue, by reason of any 

oct done dUI'lng the existence of this agreement." This agreement 

is sir-ned by both the zhipper and the respondents • 
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Exhibit N~. 

Under, this f.orm of wr+t~en and dated agreement, the ship

per agrees to give respondents certain described delivery work and 
/' , 

to pay for the service at rates listed. The respondents agree to 
" 

perform the described work •. ,It is' provided that "This agreement 

shall be for the period of one year from the dote hereof, subject 

to automatic renewal for like p~r1ods thereafter, unless terminated 

by ei t'her 'party at the expiration 'of the original or any renewal 

period, . which right is reserved unto the parties hereto •. " This 

agreement is signed by the shipper and by the respondents. 

According to respondent Gertrude E. Wilson, respondents 

had 21 oral agreements on November 30, 1951. The terms of each 

agreement, she said, are shown on records kept1n the regular course 

of business, and each agreement sets forth a deri'ni te radius from 

the shipPI;~' s 'Place of bus1n,ess wi thin w"'.ich shipments., are to be . " 
corried,' lists the commodities to be carried, provides. a. minimum 

qu~nttty to be shipped ench week via respondents, ,and provides that 

a 30-day notice of intention to terminate the agreement must be 

given by either party prior to t~rm1nat1on. Four witnessos testi

fied that the company each one represented was se~vcd by respondents 

pursuant to or~l agreements, and that in each instance no notice 
, 

of termination or minimum amount of shipments was to be given to 

respondents .. 

A compilation of tho inform~t1on contained in the said 

Er.hibits Nos. 3, 4, 8, 9, 17 Dnd 18, lists of written or oral agree

ments, is set out below: 
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~ ....... . Ornl ~nd ~ritten Agrccrncnts-Ul 
existence as of d:=Jtes shown ,be~Qw 

1 2 3 4 "5 . " .6 
Oral Wr1 tten· . Oral ,Wr-1 tten Oral .. ' 'Wr1t'ten-
,Oct.1950 Oct,1950 1-18-51 1-18 ... 2:1 N9v ,1951 11-3Q-5'1 

Acme El~c.Sup,ply ·x x x 
,Acme QualityPa1nt x x x 
Acme White Lead 

and Color x x x 
Auto Lite Battery 

Corp. . x x x 
The Alemite Co .. x x x 
Allied 'Tool & 

Abrasive Supply x 
Automotivo War~house x 
Auto Electric Serv1cex 
Allen Bradley Co. x x x 
Barnett, Brownell , 

& Hubbard x x x 
Bell Auto Parts x 
L. A. Brainard x 
Brake Lining 

Service x x x 
Andrew Brown Co. x x x 
Calif. Wire Cloth 

Corp. x x x 
Capitol Brush Co. 
Carpenter Paper & 

x x X· 

Fed. Envelope x x x 
Coleman Co. x 
Caro Auto Parts x x 
Caswell Cof.fee Co. x 
C & G D1's.tributors , x x 
L. D. Coffing,' x x 
Community Motors x" x 
Carborundum Corp. x x x 
Chevrolet, L.A. « 

Fisher Body x x x 
Cone Chevrolet x x x 
Crumm and Lynn x x x 
Cone Bros •. x x 
Crescent Bronze 

Powder Co. x x 
Electr1cal Spec-

1alties x x x 
Ever Dry Corp .. x x x 
Fey & Krause, Inc. x x x 
?irestono Tire & 

Rubber Co. x x 
O. C. Foster Inc. x x x 
Freedom Valv.oline x x 
Charles R. HadJ.ey 

Company x x x 
W. W. Grainger x x x 
General Motors 

corp_ x x x' 
General Shipping 

Room Supplies x x x 
Gookin Hardware Co. x x x 
Harrison Pontiac x x 
G·:meral Paper Co. x x x 
Guaranty Chev-

rolet Co. x x x 
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Otnl ~nd Written Agreements in" 
e~lst~n~e ~s 2f dates shown bel~w 

1 2 3 4 5 6 
Or~l - Written Orol Written Oral Wr1tten 
Oct.19jQ Oct.195Q 1-18-51 1-18-21 Nov.19jl 11-30-21 

F.B.Hazleton x x x ::: 

Eudson Sales 
Corp. x x 

Hobbs Battery Co. x x x 
Industrial Tape 

Co. x x x 
Kelly-Springfield 

Co. x x x 
Keutf'el & Esser 

Co .. ' x x 
Koleket X-Rays x x 
K1rkhi1l Inc. x x 
Laher Spring &' 

Tire Co •. x x x 
Lambel't Co. x x x 
Lincoln Engineer-

ing x 
Marshall & 

·Clawpett x 
The Martin 

Scnoor C~. x x x 
Mailwell Envel-

ope Co. x x x 
Me1nicke &: Co •. x 
Montsanto 

Chemical Co. 
. 

x x X 
Modern Chevrolet x x 
MOOl'e B'U:> 1ne:. s 

Forms x x x 
R. w •. McAl~1!:tQl' X 
B. ,F • . McDpnald Co. x x x 
Nash-Kelvinator 

Co. x x x 
Orange Count3r 

Auto Pal'ts X X X 
Pa:osmount Manu-

facturing Co. x x 
Ohio Rubber Co. x x 
Pep Boys x x x 
Pridemark 

Products Co .. x x x 
Powers Wire 

Products x x 
Pcc1fic Abrasive 

Supply Co. x x x 
F~ci:r1c Hide & 

Leather Co. x x 
Richfield Oil Co. x x x" 
Russell

d 
Burdsall 

& War Bolt x x x 
R. D. Sovetts Co~ x x x 
Sandoz Chemical 

Works x x 
Saks Sales Co. x x x 
Samson Chemical 

& Sales x 'x x 
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Orn1 and Written Agreements in 
existence AS of d~tes shown below 

,'6 I 2 3 4 5 
Oral Written Oral Written Oral written. 
Oct .1950 Oct .1950 1-18-5'1 l.::18- 5'1 Nov.1921 11:'-3{);;..51 

Schultz & Co: x x x 
Savage Haldeman x' x 
Service Station 

Supply Co., 
(Wilco) x x x 

SherWin-Williams x x x .' 

Sonny's A.uto Pts~ x x x 
States Battery Co. x x x, 
Turco Products Co.x x x 
Troy Co. x 
Union Oil Co. x x x 
Uni ted Motol~ s 

Service Co. x x x 
Un1 ted Autolno-

tive Service x x 
U.S. Spring & 

Bumper x x 
Universal Match x x x x 
Earl Vinson x x x 
\ofashburn Motors x x, 
Wagner Electric x x x 
West Bros. x x x 
Wes tern ,,.rood 

Preserving Co. x x 
Whittier Auto 

Eleotric Co. x x 
Williams & Bennett 

Parts Distr. x 
Willard Storage 

Battery Co .. x x 

It will be ~iaen that 99 oompanies have used respondents as 

carrL~r pursuant to written or oral agrcem.;nts in the period from 
November 28, 1950, to November 30, 1951. Of these 99 shippers, 13 

are omitted from the list of those having agreem~nts in force 1n 

November 1951, prepared by th0 respondents (Exh1bits Nos. 17 and 18). 

There is no evidence os to the r0,asons for their omission other than 

the 1nform~t10n contnined in Exhibit No. 19 showing three wr1tten 

and six ornl cgreements canceled since April 30, 1950. Four written 

and f1ve oral agreements claimed by respondents to have been in 
(10) 

effect in 19~O, and prior thereto, are not included 1n the l1sts 

of written or oral o~raemonts 1n effect in October 1950 (Exhibits 

(10) Exhibit No. 17 - Written ner~emcnts with Allied Tool and A.bra
sive Supply, Modern Chevrole~, Washburn Motors and Willard Storage 
&~ttery. Exhibit No. 18 - Or01 agreements with Freedom Va1vo11ne Oil 
Company, Ohio Rubber Cornpcny, Sandoz Chemical Company, Savage
Haldeman Company, end U. S. Spring nnd Bumper Company. 
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No~. 3 and 4). 

A Field Division represt:lntative secured from the respono,ents 

all shipping documents for the period of December 1950 and the first 

13 days of January 1951. From these shipping documents he prepared 

Exhibit No. 10, showing a summary of intrastate highway carrier 

operations of t~e respondents for the periods of December 11 to 16, 

1950, i!'lclu~ive, and January 8 to 13,,1951, inclusive. This check 

shows that Allen Motors, Buffington Pontiac, Ed Clancy, Crew Olds, ' 

Culbretson Motors Cornpany, Hacienfe1dt Pontiac, Harris Motors', Kend~ll1 

Chevrolet, C. Standlee Martin, Millikan Motors, Ronald ~D. Moran, 

Par~mount Chevrolet Company, X. J. Sopp, S & J Chevrolet, ~nd 

Suburban Sales, were the only companies served by respondents during 

the check period with which the respondents did not have either a 

written or oral agreement. These firms are all Goncra1'Hotors 

agencies, ()nd., according to th·~ respondents, were served' pur'suant t(~ 

respondents! wri tton agreement with General Motors Corporat'ion. Du!'

ing ,the ten days included in the two ch~ck periods, respondents 

transported 2,201 shipments. Twenty-one of these shipments were' 
carried for the 15 firms mention,ed in thisp~r~graph, none of which' , 

had eith~r a written or, oral agreement with the respondents. Twent~· 

of the 21 ship=ents were collect shipments from General Motors Cor

por~tion, D firm having a written agreement with the =cspondents. 

The other $hipment was from a nonagreem0nt party to e nonagreement 

(General Motors Corporation) Chevrolet agency. 

The appearing respondents testified that they do not intend 

,to dedicate, and have no't dedicated, their services to the general 

public. In support of this latter allegation, Exhibit No. 16 was 

placed in evidence. This exhibit is 0 file containing apprvximately 

200 carbon copies of letters addressed to shippc~s who had requested 

that respondents serve them and informing these shippers that re

spondents cannot cnrry the shippers' merchandise as the respondents 
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are contract carriers and are operating to capacity. The earliest 

of these letters is dated "Fe'brua;y: 1~'·1946;"'and the latest is dated 

~~arch 15, 1952. The respond~~ts 'alSO' testified that 'in 1946 they had 

set at 100 th~ number of ~ontracting parties with whom they would do 

;usiness. , They said thi~ nUJ'!'lbe~ h'ai never been reached. 

Since respondents are not purporting to act as a radial 

highway common carrier but solely as 'a 'contract carr1er, the basic . 
problem for determination is whether respondents have, despite their 

prot0s~ations to the contrary, made·'an: unequivocal dedication of . 

their property to the public use and thereby become a" highway, common 

carr,1er oper.ating without proper autho'ri'ty. 

Have respondents dedicated their 
pronerty to a public use? 

The,ev1dence herein shows that respondents now serve ap

proximately 103 parties, about 62 shippers pursuant to valid written 

contracts, five shippers pursuant to written agreements valid in torm 

but ~x~cutcd by re~pondentsr predecessors, 21 shippers pursuant to 

oral agreements, and 1$ consignees which respondents serve under t~e 

belief thot by having a valid written contract with a con'signor, 

collect shipments may be carri0d to ~Iny conSignee to which that con

tracting conSignor directs collect shipments. The record shows that 

respondents have restricted th~ir services to 'transportation for a 

li~itcd numoer of shippers, a totol of 99 during the period of the 

inv0stigation, excluding those to which collect shipments were di

rected, and thnt during thot p~riod the identity of the shippers has 

remained fairly constant, some h3v1ng been dropped for violations of 

agreements, ond others having been added to bring tho total number 

of shippcr~ to approximately 85 served at anyone time. In Ddd1t1on 

to holdin~ tho number of shippers which they serve to a constant 

~cv~l, respondents, since the inception of the partnership, consist

ently hove refused to serve tho general public as shown by 
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cpproximatcly 200 letters contained in Exhibit No. 16. The 15 

General Motors Corporction agencies to which respondents carried 

collect shipments arc in addition to thv 99 shippers with which 

Olprespondents had ~$'. ;:;:-

We are of the opinion and find that an unequivocal inten

tion by the respondents to dedicate their property to a public use is 

not shown by the evidence and for that roason it cannot be found on 

this ~ecord that they are operating as a highway common carrier. 

Therefore, the order instituting this investigation will be discon

tinued. 

Public hc<'!rings having beoll held and based upon the fin;d

ings and conclusions set forth in the foregoing opinion, 

IT IS ORDERED that tho order instituting the investigation 

in the obovc-entitlcd mstter be and it is discontinued and Case No. 

525f be and the Sdme hereby is dismissed. 

/? D3ted a~{~4«A:~e,g('C"l1fOrn1a, th1s;{4~Y of 

l.b:. /4.4 e , 1952. 
C/ 

Commissioners 

CornIl11.:Js1onor .... ~~~~E.~ .F. C'raemer '\. It ..................... , oIo .. ng 
~oc~os~rily ~b=ont~ did not P~~;!c1pato 
;l.n t.ao d.illl'ol5i tiOn o~ thia ;procoed.lng •. 
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