e 765 ORICINAL

BIFORE THE PUBLIC UTILITISS COMMISSION OF THE STATE OF CALIFORNIA

investigation into the operations,
rates and practices of W. D, Nichols,
sometimes known as Wilfred D. Nichols,

\ deing business as W. D. Nichols
Irucking Company, and into the opera-
tions, rates and practices of F. J.
Heidlebaugh, sometimes known as
Franklin J. Heldlebaugh, doing busi-~
ness as Hedldlebaugh Transportation
Company . '

Case No. 5342

g L W L WL L L L

Halsey L. Rixford, for the Public Utilities Commission
of the State of California.

David Lyons, for Wilfred D. Nichols and F. J. Heidlcbaugh,
respondents.

The Commission instituted an investigation on its own
motion into the operations, rates and practices of'w1lfred,D. Nichols,
doing business as W. D. Nichols Trucking Company, and F. J.
Heldlebaugh, doing business as Heildlebaugh Transportation Company, °
for the purposec of determining whether they, or either of thenm, had.
violated any of the provisions of the City Carriers! Act (California
Statutes 1935, Ch. 312, as amcndcd), now Ch. 2 of Division 2 of the
Public Utilities Code, Scctions 3901-%1%9, in performing transporta-~ -
tion services within the City of Los Angeles for the Colton
€onstruction Engincering‘Co. and/oé the‘Guy F. Atkinson Company.

A public hearing was held beforc Examiner Chiesa. Oral
and documentary evidence having been adduced and considered, the
Commission makes the following findings of fact and conclusions

of law:
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The Grand Avenue Job

rTindings of Fact: ' ‘

1. That respondents Wilfred D. Nichols and F. J. Heidlebaugh,
at 2ll times material herein and hercinafter mentioned, individually,
wéro authorized permitted carricrs, Wilfred D.‘Nichols being the
helder of Radial Highway Common Carrier permit No. 19-36484%, City
Carrier permit No. 19-36485 up to and including February 6, 1951,
aﬁd thereafter City Carrier permit No. 19-39661, F. J. Heidlebaugh
being the nolder of Radial Highway Common Carrier permit No. 19~36509,
Highway Contract Carricr permit No. 19-37157, City Carrier pormit
No. 19-36510 up to and including January. 30, 1951, and thercafter
City Carrier permit No. 19-39681.

2. That on October 27, 1949, said rcspondents Wilfred D.
Nichols and F. J. Heidlebaugh, as a joint venture, entered into a
written agreement with Colton Construction Engineering Co., a co-
partnership, whereby soid respondents jointly agreed to haul or
transport approximately 80,000 cubic yards of dirt, debris, and
concrete, from 450 North Grand Averue in the City of Los Angeleq
to a dump located at 3906 Mission Road, also in said City, a dis-
‘tance of 3.4 miles, for a consideration of $28,000.

3. That Colton Construction Engincering Co. did not at any
time notify respondents, or either of them, in writing or otherwise,
that it intended to ship at hourly rates as provided in City
Carriers' Tariff No. 6, Scction No. 4, Item No, 300-A.

4. That pursuant to scid agreement, hauling was commenced in
November 1949 and was completed in the latter part of February or
first part of March 1951 and that in the performance of the agreced
transportation service said respondents tramsported a total of
79,264 cubic yards of carth, having moved 53,868 cubic yards in

tacir. own equipment and an additional 3,628 loads, averaging
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s¢ven cubic yards per load, or 25,396 cuble yvards, transported by 
subhaulers hired by saild respondents,‘for which service respondents
received from Colton Constructlon Engincering Co. the sum of $28,000.

5. That the shipments transported by respondents and their o
subhaulers were not weighed and werevnot shipped at hourly rates
pursuant to any request on the part of the shipper as provided by
City Carriers* Tariff Yo. 6.

6;' That in perférming the transportation service pursuant to
sald contréct, respondents did not apply the units of measurcment
nor assess the proper rate and/or charge as recquired by czty _
Carricrs' Tariff No. 6, the applicadble tariff for said transporta-
tion service. ;

7. That respondents paid their subhaulcis on the¢ basis 6f
hourly rates.

8. That respondents failed to issue; retain or prescrve ship-
ping documents as required in Item No. 93 of said City Carricrs!
Tariff No. 6.

Conclusions of Law:

1. >That the proper transportation chargéﬂshould have been
computed upon the basis of an cstimated weight of 2,800 pounds per
cubic yard; at 37 cents per 2,000 pound ton, for a distance of over
three miles but not over four miles, as provided in City Carrierst
Tariff No. 6, Items Nos. 10-B(1), 47-A, 60-A and 130-F, or 2 charge
of §41,058.75. | -

2. That payments to the underlyiﬁg carriers or subhaulers
should have been computed in the mamner and upon ﬁhc Distance Rates
as prescribed in said City Carriers' Tariff No. 6, Scction No. 2,

Items Nos. 9% and 130-F, then in offect.

-3~
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3. That respondents F. J. Heidlebaugh and W. D, Nichols, in
the performance of the transportation service for Colton Construction
Engineeriﬁg Co., as hercinabove set forth, violated_fhe provisions
of City Carriers' Tariff No. 6; particularly Items Nos. lQ-B(l),
47-p, 60-4, 93, 9%, and 130-F, 2nd Section 4013 of the Public
Utilities Code. |

The Broadway Tunnel Job

Findings of Fact:

1. That respondents Wilfred D. Nichols and F..J. Heidlebaugh,
at all times material herein and hereinafter mentioned, indiviéually,
were aunthorized permitted carriers, Wilfred D. Nichols being the'
holder of Radial Highway Common Carrier permit No. 19-36484%, City
Carrier permit No. 19-36485 wp to and including February 6, 1951,
and thereafter City Carrier permit No. 19-39661, F. J. Heldlebaugh
being the holder of Radial Highway Common Carrier permit No. 19-36509,
Highway Contract Carricr permit No. 19-37157, City Carrier permit
No. 19-36510 up to and including January 30, 1951; and thereafter
City Carrier permit No. 19-39681.

2. That on or about December 31, 1949, respondent F. J.
‘Heidlebaugh, doing business‘as Heidlebaugh Transportation Company,
cntered into an agreement with Guy F. Atkinson Company, a cérpora-
tion, whereby said F. J. Hcidiebaugh_agreed to haul or transport
~ 2arth or dirt from the viciniéy of the Broadway Tunnel (between
Temple Street and Sunset Boulévard), in the City of Los Angeles, to
a dump located on Bishop Road, also in said C;ty, a distance of
approximately 1.8 miles, for a consideration of 28 cents per cubic
yard, payment to be made on the basis of cross-scetioned volume in
the cut. That said agreement was reduced to writing on or about

Januwary 11, 1950 and that on March 17, 1950, the partieslto said

e
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contract agreed in writing to change the original price per cubic

yard from 28 cents to 30.7 cents.

3. Thaf Guy F. Atkinson Company did not at any time notify
F. J. Heidlebaugh in writing'or otherwise that it ihtended.to ship
¢t hourly rates as provided in City Carriers’ Tariff No. 6, Section
Wo. %, Item No. 300-A.
| 4. That pursuant to said agrecment, hauling was commenced on
or about January 3, 1950 and completed on or about January 30, 1950,
and that, in'performing said transportation service, respSndent
F. J. Heidlebaugh transported a totél of 6,888 loads of earth in
8 to 9 ton qépacity trucks and 730 loads in 16 to 18 ton capacity
trucks, Thaﬁ the former trucks averaged 7 cubic.yards per 16ad and
the latter trucks averaged 16 cubic_yérds per load, or a total of
59,896 cubic yards. That of the said total number of loads and
cubic. yards, F. J. Heidlebaugh transported in his own equipment

730 loads in 16 to 18 ton capacity trucks, or 11,680 cuble yards,
and 640 loads in 8 to 9 ton capacity trucks or %,430 cubic yards,.

or a total of lh-,?OO cuble yards. That subhaulers hired by said
F. J. Heidlebaugh transported a total of 6,248 loads in 8 to 9 ton
capacity trucks or 43;736 cubic yards.

5. That for said transportation scrvice, respondent F. J.
Ecidlebaugh received from Guy F. Atkinson Company the sum of
814,64%3.90.

6. That the shipments transported by rospondent and his sub-
haulers were not weighed and were not shipped at hourly rafes

pursuant to any request on the part of the shipper, as provided in

City Carriers' Tariff No. 6.
7. That in performing the transportation service pursuant to
said contract, respondent F. J. Heidlebaugh did not apply the units

of measurcment nor assess the proper rate and/or charge as providéd-
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in City Carriers' Tariff No. 6, the applicable tariff for said

transportation servicc,

8.’ That F, J. Heidlebaugh pald his subhaulers on the basis
of hourly rates. -

9. That W. D, Nichols, in the performance of his transporta-
Tion service on the Broadway Tunnel joﬁ, acted as an underlying
carrier or subhauler for respondent F. J. Heidlebaugh.

. 10, That‘F..J. Heidlcbaﬁgh failed to issue, retain or preserve
shipping documents as required by City Carriers' Tariff No. 6,
Item No. 93.
Conclusions of Law:

1. That the proper transportation charge for said shipments
should have been computed upon the basis of an estimated weight of
2,800 pounds per cubic yard, at 26 conts per 2,000 pound ton, for a
distance of over one mile but not over two'miiés; as provided in
City Carriers' Tariff No. 6, Items Nos. 10-B(1), 47-A, 60-A, and
130-F, or a charge of $21,79%.1k.

2. That payments to the underlying carriers or subhaulers
should have been computed in the manner and upon the Distance Rates
as proscribed in said City Carricrs! Tariff No. 6, Section No. 2,
Items Nos. 9% and 130-F, then in effect,

3. That respondent F. J. Heidlebaugh, in:the pefformance of
the transportation service for the Guy F. Atkinson Company,as herein-
above set forth, violated the provisions of City Carriers' Tariff
No. 6, particularly Items Nos. 10-B(1), ¥7-A, 604, 93, 9% and 130-F,
and Section 4013 of the Public Utilities Code.

Respondents did not testify in their own behalf nor did
‘they call any witnesses to testi:y for them. The record shows that
they willingly cooperated with'repféSentatives of the Commission's

staff dufing the course of the investigation.
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It is contended by pespondents' attorney that because
respondents were called to testify by the Commission}s attorney,
under Section 2055 of the Code of Civil Procedure, the respondents
are entitled to immunity and protection.against any penalty or
forfeiture by virtue of Section 4081 of the Public Utilities Code.
The protection provided in that section applies only where a person
is ordered to testify. Respondents were not ordered to testify in
tals proceeding, Furthermore, we construe the words "penalty or
forfeiture" as having‘no reference to the kind of action ordered

herein, viz., the suspension of permits,

A public hearing having been held in the above-entitled
proceeding, the matter having been submitted, and the Commission
belng fully advised in the promises and having made its findings
of facts and conclusions of law hereinbe?pre set forth,‘

IT IS ORDERED:

' e
el R ™

(1) That Radial Highway Common Carrier permit No. 19-36509, -
Highway Contract Carrier permit No. 19-37157 and City Carrier permit
No. 19-39681, issued to F. J. Heidlebaugh, doing business as
Heidlebaugh Transportation Company, be and the same hereby are
suspended for a period of ten (10) days commencing on the effective
date of this order.

(2) That Radial Highway Common Carrier permit No. 19-36484
and City Carrier permit No. 19-39661, issued to Wilfred D. Nichols,
doing business as W. D, Nichols Trucking Company, be and the same
hereby are suspended for a period of ten (10) days commencing on‘the

effective date of this order.
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(3) That Wilfred D. Nichols and F. J. Heidlebaugh, within
ten (10) days after the cffective date of this order, shall assess
and collect or take appropriate action to collect from Colton
Construction Engineering Co. the difference between the amount
collected, to wit, $28,000, and the amount chargeable under the
provisions of City Carriers! Tariff No. 6, to wit, $41,058.75,
being the amount undercharged in the sum of $13,058.75.

(4) That upon receipt of the collection ordered in the
preceding paragraph, Wilfred D. Nichols and F. J. Heidlebaugh shall
pay to their underlying carriers or subhaulers the sums due the
latter, which sums shall be computed in the manner provided in the
Distance Rates as prescribed in said City Carriers' Tariff No. 6,
Section No. 2, Items Nos. 9% and 130-F, then in effect.

(S) That Wilfred D. Nichols and F. J. Heidlebaugh,
starting in the month immediately following the effective date of
this order, shall report to the Commission, on the first and
fifteenth days of each month, the amount of the collections recelved
or the action taken to collect the charges as required by para-.,'
graph (3) hercof, and the results of said action, and shall also

subnit a detailed report of payments made to subhaulers.

(6) That F. J. Eeidlebaugh, within ten (10) days after /7

the effective date of this order, shall assess and collect or take
appropriate action to collect from Guy F. Atkinson Company, a
corporation, the difference between the amount collected, to wit,
$1%,643.90, and the amount chargeable under the provisions of City
Carriers' Tariff No. 6, to wit, $21,79%.1%, being the amount under=-
charged in the sum of $7,150.2.

(7) That upon receipt of the collection ordered in the
preccding paragraph, F. J. Heldlebdaugh shall pay to his underlying

8~
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carriers or subhaulers the sums due the latter, which sums shail' be
computed in the manner provided in the Distance Rates as prescribed
in said City Carriers' Tariff No. 6, Section No. 2, Items Nos. o4
and 130-F, then in effect.

(8) That F. J. Heidlcbaugh, starting in the month v
immediately folléwing the effective date of this order, shall report
to the Commission, on the first and fiftcenth days of each month,
the amount of the collections received or the action taken to
collect the charges as required by paragraph (6) hereof, and the
results of said action, and shail also submit a detailed report of
payments made to subhaulers. o

(9) That Wilfred D. Nichols and F. J. Heidlebaugh, and
cach of them, shall forthwith cease and desist from assessing or
collecting less than the applicable minimum rates and charges
preseribed by the Commission's tariffs for any transportation serv-
ice which the rcspondgnts arc authorized to perform and the said
respondents herceafter shall issue, retain and preserve shipping
documents as required by sald tariffs.

IT IS FURTHER ORDERED that the Secrctary of this Commission
causc service of this order to be made upon each of said respondents,
F. J. Heidlebaugh and Wilfred D. Nichols.

The effactive date of this order shall bec twenty (ZQ) days

after the date of service Apon said resnpondents,
Dated at ) , California, thié Vi !

day of _, [CZ Y y 1952,

f Q7W
&¢ZL4¢»€§gﬁ722%2:¢£21 President

//’r_x_‘f AJ’f/j%ﬂ-/

Commiaggloner..... mn% .'?Ei x%%mr being
necogsaarily absent, 41id not participate
in the disposition of this Iroceeding.

Commisaioner Xekon K. NitoraXX..., veing
nacessarlly absent, did not participate
in the disposition of this procacding




