ORICINAL

Decision No., 473520

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

VIRGIL DURHAM,
Complsainant,
vS. Case No. 5372 |

‘THE PACIFIC TELEPHONE AND
TELEGRATYH COMPANY, & corporation,

Defeancdant.

R N A

Virgll Durham, in propria persona. Pillshury,
Madison & Sutro, by John 2. Sutro, and Lawler, Felix
& Hall, by L. B, Conant, for The Pacific Telephone
and Telegraph Company, derendant.

The complaint alleges that Virgll Durhsm,
at 6047 East Olymple Boulevars, Loé Angeles, California, prior
to April 18, 1952, was a subscriber and user of telephone
service furnished by the defendant company under number
Union‘l-123h. On or about April 18, 1952, these telephone
facilities were diaconnected by the derendant company upon
Information rrom the Los Angeles Vice Squad to the effect
that alleged bookmaking activities were being conducted
through these telephone faclllities. The complainant further
alleges that he did not use and does not now intend to use
the telophbns facllitlies as an Instrumentality to violate

the law nor in aiding or abetting such violation; that he
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has made demand upon defendant telephone company to have the

sald facllities restored, but defendant has refused such
demand.

Under date of Nay 8, 1952, an order granting temporary
interim relief was issued by Declsion No. 47126, in Case No.
5372, whereby defendant company was directed to restore the
telephone service herein concerned pending a hearing in this
matter.

Under date of May 1L, 1952, the derendﬁnt telephone
company filed an answer alleging that on or about April 18,

. 1952, it had reasonable cause to believe that the use made or
to be made of the telephone service furnished to complainant,
- under number Union 1-123l, at 60L7 East Olympic Boulevard,

Los Angeles, ﬁas belng used as an instrumentality to violate
the law, and that the discomnnection was made pursuant to the
ordexr of this Commission in Decision No. L1415, dated April 6,
1948 1n Case No. 4930 (L7 Cal. P.U.C. 853).

A public hearing was held in Los Angeles on July 18,
1952, before Examiner Syphers. At the hearing it developed
that the premises at 60L7 East Olympic Boulevard are used for
a bar and restaurant operated under the name of Phil's Pasta
House. The complainant, Virgil Durham, 1s a partner and half
owner of this business.

At about 3:30 F.M. on March 1, 1952, according to the
testimony of a deputy sheriff of Los Angeles County, another
deputy sheriff entered the above-mentioned premises and observed

one William Rink, standing at the bar, engaged in receiving
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"end recording bots on horso races.. There was & portable radio

on the bar tuncd to a statlon broadcasting race results. About

an hour later tho witness stated that he entered the premises,

and whilo ho was there he and thedggggr offiggr discovered a hand L/’(//
telephone on a shelf in the kitchcn which was at the rear of the
premises. The telephone, which bore number Union 1-123L, rang

several times while the officors wore there, and each time they

answered it and the party would ask for "Bill." On two occasions

one of the deputies recorded bets on horse raccs to be run at

Santa Anite Race Track.

The complainmnt testified that he was not in the premises
during the time the police officers were there, but he learned of
the situation when he came to work that evening. He further
testificed that he was ﬁot awaro that the telephones had been used
for bookmoking purpeses, and that at no time had he used them
for that purpose.‘ He further stﬁted'that the telephono facilitios

consisted of a dial tclephone in the kitchen and an extension

which was located on the bar. The only telephone from which an

outgoing call could be made wag the dial teleshone in the kitchen.

Thu doputy sheriffs dlsconnoctod the kitchon tolephone,
but left tho oxtenaio# on tho bar. Subsequently all'telophono
service was disconnected by the telophone company. The super-
.vising spécial agent of the defendant telcphoné cémpang introduced
in evidonco Exhibit No. 1, & copy of a létter from the Shérirr-

of Los Angeles County, advising that the telephone facilitles

herein concernod were used for boolkmaking purposes.
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The posltlon of the telephone company was that 1t
had acted upon réasonable cause in dlsconnecting the telephone
facilities, and after consideration of this record we find that
the telephone company exercised due care in taking the action
it diqd, apd that this action was based upon reasonable cause,
as such term Is used in Decision No. L1L15, dated April 6, 1948
in Case No. 4930 (L7 cal. P.U.C. 853). We further find that
the telephone facilitles here in question were used as an
instrumentality to aid and abet the violation of the law.

Although complalnant testified that he did not use the
telephone facilitles for bookmaking purposes and had no inten-
tion to do so, yet it 1s apparent that they were being used for
such purposes. Complalnant testified that it was the practice
to keep a lock on the telephone in the kitchen. However, this
did not prevent the receiving of'bets, as indicated by this
record, since Ilncoming calls could be received in splte of the
lock.

In a proceeding such as this our concern is with the
use of the telephone facilitles. Since there is no question
that these facllities were used for an unlawfui purpose, we find
that the complaint should be dismissed.

ORDER

The complaint of Virgil Durham against The Pacific

Telephone and Telegraph Company having been filed, public hesr=
ing having been held thereon, the matter now being ready for
declsion and the Commission being fully advised in the premises
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an@ basing 1ts decision upon the evidence of record in this
case and the findings herein,

IT IS ORDERED thaﬁ the complainant's request for the
restoration of telephone service be denied, and that said
complaint be and i1t hereby is dismissed. The\temporafy interim
rellef granted by Declsion No. 47126, dated May 8, 1952, on
Case No. 5372, 1s hereby set aside and vacated. |

IT IS FURTHER ORDERED that, upon the expiration of
thirty (30) days after the effective date of thila order, The
Paciflc Telephone and Telegraph Company may consider an applié
cation for telephone service from the complainant herein on:the
same basis as the application of any similar new subscriber.

The effective date of this order shall be twenty (20)

days after the date heyeql Y,
Dated at m, California, this _Jf °

day of AQUIQ. , 1952,

7 ?iosfdonﬂ\




