
OR 

Decision No. 47928 

BEFORE THE PUBLIC UTILITIES COMKCSSION OF THE STATE OF CA.lIFORNIA 

MERCHAt~S EXPRESS CCRPORA~ION, 
a co!"poration, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Complainan~, 

vs. 

ROBERTSON D?AYAGE CO., INC., a 
corporation, First John Doe,ano 
Second John Doe Corporation, 

- Defendants. 

Case No. 5366 

-----------------------------) 
Dougl~~ Brookm~n, for Merchants Expresz 

corporation, Applicant. 
FrQd~r,ick ~r. Mielke, for Delta Lines, Inc., 

Intervenor in support of Complainant. 
Bertrnm S. Silver and Edwnrd M. Berol, for 

Highway Tr$nsport, Inc., Dcrendant. 

o PIN ION ------- ..... 

Merchants Express Corporation, in a complain~ filed 

April 8; 1952, allcgeo: 

1. 

2. 

,. 

That it is a highway common carrier az de­
fined in Section 213 of the Public Utilitiez 
Code, engaged i~ the transportation of property 
between San Franci~co ond Stockton and various 
other points in California. 

That defendant, 1obcrtson Drayage Co., Inc., 
pursuant to the provisions of Decision No. 44585, 
dated July 25, 1950, in Application No. 31$44, 
acquired the freight forwarder rights. of Charles 
L •. Dickman. . 

Th~t ·such operative rights, resulting :f'rom oper-. 
ations conducted on and continuously s·1nce Y.ay 
1, 1933 and eVidenced by tariffs lawfully on 
file and in effect as of. said d~te wer~ confined 
to and limited to the transportation of property 
as a freight forwarder from San Francisco to 
Stockton. 
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4. That defendant; subsequent :to ~he acquisition 
of such. operative rights, filed' amendmc,;l':;.;; to 
such t::lriffs 'naming rotes between ,St~ckto'n on 
the one hend ~nd El Cerrito, Ockland, Richmond 
and San Frt1ncisco on the other" hand; whic~ .' 
amendments unl~wrully purporte~ to extend cnd 
enlarge such operative :rights. 

5. Th~t defendant possesses no right or authority 
to operate as a freigh~ forwarder except from, 
San F~anc1sco to Stockton in accordance with, 
Charles Dickm3n' s freight 'forword'or operative' 
rights ~nd tariffs on file ~nd in effect on '.' 
May 1, 1933. 

6. That defendant is engaged' in, the transportation, 
of property between Stockton, on the one hend, 
and El Cerrito, Oakland, Richmond and San Fran­
ciSCO on the other h~nd in violation'of said, 
freight forwarder opera ti ve rights and Without'""" 
authority. 

Complainant asko the issuance 'of an order" directing' de­

fendant to cancel all tariff filings which purport~'to extend and '~# 

enl~rge the freight forwarder operative rignts'"'acquired "from Dickl:lan' ," 

ond to cease and desist from any ~nd all.' transportation'being' ren;" '. 

dered in Violation o~ such rights. 

Tne defendant, by its answer controverted tho~material 

allegations of the comploint and upon the issue joined;' public heor- ','. 

ings were held at San Francisco on July 21, July 22 and October'lO, r 

1952 before Examiner Si1verhart. 

By DeciSion No. 47311, dated June 24, 1952, in Application' ' .. 

No. 33137 Robertson Drayage Co., Inc., was authorized to transfer 

its freight forwarding rights to Highwoy Transport,Inc •. Counsel' 

for defendant Robertson Drayage Co., Inc., stated that such transfer 

had been consummatec. and upon stipulation by counsel for ;thc re- ;-';-

spective parties, Highway Tr~nsport, Inc., was substituted 

fcnc.ant 1n place of Robertson Drayage Co., Inc. 
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Couns~l for dcfendcnt further ~tipulatcd thct it was 

~rescntly rondoring $ frc1~ht forward~r service in both'directions 

betweon S~n Frt.lnci~co ond Stockton .• 

The oole qu.cot:~on her~ pr0!1ent~d for resolution ,1::.: "'Does 

tho dofendant possoso ~ny uuthority to opcrcto uo ~ freight torw~rd~r 

other tha.n that fro=:l Son Franc1~co t,o Stockton?" 

Each ta.riff~ and the oupplemonts thereto t 1s::.ued by Charles 

t .. Dickman beginning vlith CRC 1, filed February 24, 1933, to ~nd 

inclu.ding Supplement 2 to CRe No. 7~ filed June 2~, 1946, numod 

r~too only "'From San FrM.cioco to Stockton .. " A one-page sUPP,loment 

to CRe No.7 filod on November 28, 1947, involved increased c~rses 

only end woo 1ebel~d "Supplement No.3" .... nnming Clo.os and 

Commodi ty Rotes ...... Governing Tho Trnnsporto.tion. of Fre,1ght 

Botv/ccnPoint::; in California" but sot forth no specific p~1nts .• 

Thorec.ftcr end up to November 23 ~ 1949, Dickman filed r()v1 zed po.ges 

to CRC ·No. 7 end aga.in continued to nom" rates only "From San 

Fra.ncisco to Stockton." 

. . 

Robertson Drayago Co., Inc., ~rtor its ocqui~1t1on or the 

Dickr~n op0r~tive·right: purouant ,to Dcoi~ion No. 4458$, filed a 

notice on August 2, 19$0 1 adopting Dickmcnf:To.~ift, end on August 

18, 19$0, 'f.lnd Mc.rch 16, 1,951" filed revisod pages to such, tariffs 

in which ro.tes we:-e nc..."n0d. only "From Son Fr&ncisco to Stockt-on. fT By 

rev'is1ons riled Octobor 19, 19$1, Ro'bortoon Dr&yo.goC~., In~., for 

tho tir:::t time n.lmcd ro.to3!tBetwcon Stockton o.nd El Corr1to, OE!klo.nd, . 
~ich.~one and Sen Fro.nc1sco." Su'bs0quont to the tranoi:'or by 

Roborts'on Dro.ys.ge Co., Inc., to Highwey TrD.nsport~ Inc., pursucnt to 

Docioion No. 47311, tho letter filed s notice adopting the,for.a.or's 

to.riff (C~l. P.U.C. No.7 Serios of Charles~L.·DickmDn'. 
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ChCl.rlcs L. Dickmo.n W$S co.ll~d as 0. w.itnoss upon bohalt of 
• j! . , : 

tho dcf€lndo.nt. While "the witnoss :;tD.ted he h",d opero.tod o.s !l. 

freight forwarder .from Stockton to San Fro.nci :3CO 'for !).cvcr£l,l yoc.ro 

prior to tho date attor which 0 certificate of public convenience 

n,nd ncco:;oity to conduc t such 0. service wo.s requ1'~ed by the Public 

Utilities Act, Statute!) 1933, Chapter 784 (Now Sootion 1010 or'tho 

Public Utilities Code) this testimony, unsupported by documontary' 

evidence, w~s so vague, indefinite and uncertain a~ to bo probo.t1vo-
.. 

1y unreliable. Cross examination d1zclo~lod that the witness 

oppecred as a protcst~nt in Applico.t1ons numbers 30286 and 30287, 

on Janunry 18, 1950, and testifiod thorein t~t ho operatod in only 

o~e direction, viz: Son Frcncisco to Stockton. By way of explann-, 

tion Dic~n now 39Y$ that such. testimony referred only to business 

c.o solicited and not to bus'inc~s from Stockton to San Fro.ncisco, 

which he did not 30licit, d.id not wo.nt, was unprofitablo nne 

honeled only as 0. mattor of $ccommodetion. 

This rocore demon:tratcs, ~nd we so find, thnt Chnrlc~ L. 

DickoCn ~t no ~ime p03se:scd a certificate of public .convon1cneo 
, 

snd nccezs1ty or any other right which o.uthorized him to conduct 0. 

freight forwarder 3~rvicc other than from San Francisco to Stockton. 

Tho Co:nmission in Doci!i on No. 44585 (l\ transfer proeoeding) 

did not attempt to, nor did it, define or delineate the i're1gnt 

forwarder operative rights, it o.ny, held by Charles L. Dicl(nl.$n. It 

~crely permitted the transfer to Robortson DrD.y~ge Co., Inc. of 

such operative rie:hts so ;Diclano.n ooy ho.ve possessed puroue.nt to the 

provisions of the Public Utilities A,ct, Statutc3, 1933, Chapter 784. 

so, too, D€lci~ion No. 47311 at most authorized'Robertson Drayage 

Co., Inc. to turn over its freight forwarding rights, without mol(ing 

any depiction thereof, to .Highway Transport, Inc. 
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" 

It iz a general r~lc th~t a transferee can acqu1re no 

greater right than that ~osses~~d by the tran3te~or. The Commiss1on 

having to~nd that Charles L. Diekman possessed no fre1ght forwarder 

r1gnt3 from Stockton to San Fr&ncinco it tollow3 ~t the ~uo3tion 

here~nAbove set forth munt be ~nswerod in tho nogative. 
, . 

An oreer will be made heroin directing the detendantto 

cet1;~ and desist from rendoring "any s·erv1ce a.s £\ freight forwarder 
, ". 

except from San Francisco to Stockton and to cancol.all tsrirrs Dot 
, 

consonant herewith. 

ORDER - ~ ~--

Public 'hearings having been held and based upon the e~idence 

therein adduced, 

IT IS ORDEF.ED: 

(l)'That Highway Tra~port, Inc., is directed to 000.30 and 

desist from operating a~ ~ freight forwarder, s: defined in Section 

220 of the Public Utilities Code, except from San Francis·co to 

Stockton, unless and until the s$1d High~y Tranoport, Inc., ~hAll 

hnve obt~ined frCM thi~ Commission 8 certir1cat~ or public convonience 

3nd necellllity. .' , 

(2) Tho.t Highway Tro.nsport, Inc_# 13 'dirocted to cr:..ncel oueh 

of its tariffs, a~ are incon~istent with the provisions of paragraph 

(l) hereof. 

The Secreto.ry i: directed to csuse so' certifiod copy or thi~ 

d~cis1on to bo porsonally served upon defondant. 

The effective date of thio ord~r ~hall be twenty (20) days 

after 

; 
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