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, \' ' ;Z'i.ss~;'" Decision No .. · ~ .;'..:.:... 

, , 

BEFORE TEE PUBLIC UT!LITIES COI>1MISSION OF THE STATE OF CALIFOmrr:,A, 

L. w. E:OSF~RD, ' ) 
) 

Co:npl.:'.inant, ) 
) 
) vs. 

CLYDE vi. HENRY, 

Defendant. 

) 
) 
) 
) 

Co.so No. 52+09 

George H. Hauorkon and CYril Vindrc, for 
compl~1nant. 

r~uis J. Glicksborg, fo~ dc!cnd~~t. 

o PIN ! 0 N - ~ .... - .......... 

Natur~ of Procecdin~ 

Comp13in~nt,'L. w. Hosford, ~oeks ~n order fro~ tho 

Co~is~ion to the effect th~t de!end$nt, Clyde W. Henry, is no 

longer o:,)erating an electric u,tilitj" businesc at Kl:lIll2th, C""lifornia; 

that th~ Coonissionno longer ~s juri~diction ovcr any of tho 

proportyfor:lcrly used ,in such business; ltnd tl:'~.t tho co'nscnt or 

the Co~~ssion to tho imposition or ~ lien upon such property and 
: 

the, foreclosure of the lien is no longer needed. In ~ddition, 

co~plainttnt requests the COm:UssionTs consent to the iml'osition of 

o lien upon property used by defendant in the oper~tion of ~ w~tcr 

utility busin~sz ~t Kl~th, to the !orocloouro of the lien ~nd the 

~c.lc ot such property j.n accordance wi til ~ ztipulated judg.oont 
, , 

~onecrcd by the Superior Court or tho St~tc of Calirorni~, in and 

for the County of Del Norte, d~tcd July 25, 1952'. (?'osfcrd v. 

Henry ct nl., No. 42l9, Del Norte ,County.) 
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Public HC:lri.ng 

The case was heard before Comm1s~1oncr Potter and Er~ncr 

G~egory on January 8, 1953, at San Francisco. Submission was 

deferred pending an attompt oy Henry to sell, on or betore 

February 9, 195'3, pursuant t'o a stipulation made and filed at the 

,hearing, certain property, described in a judgment dated April 11, 

195'0, in the Del Norte County proceeding, formerly us~d'in Henry's. 

electrical utility operations, ~s ~cll ~s property usod in his. water 

utilitY" operations, s~lc of the l~tter, howcve::-, to be "subject to 

such control as the Commission' sh~ll soc f'i t to ir:posc thereon" .. 

The Commission was advised in '..r.r1ting, on Fobruc.ry 13, 1953, that 

s~lo ot the property reforred to in the $tipul~t1on was not made 

'<IIi thin the ti::lc pro:vidod therein and that the coso, therc::'ore, l'llig.."t 

be deemed sub::litted~ Accordingly, we will now take the case under, 

subI:lis~ion' :),nd proceed. to discuss the underlying facts:- ~S. to which 

there is no matorial disiputc. 

The Evidonce 

On"Horch 13, 1948, pursuant to prior aut~'lorization by the 

CO~~ission, dctendnnt, then operating 0 ccrtific~tod electric ~~d 

w~tor utility system under the name of Klamath Water Light and Powor 

Compnny at Klamath, Del Norte County, bo~~owee from compl~inont 

$36,000 in exchango for ~ promissor~" note secured 'by a deed of trust 

purp'~rting- to cover t~o p~rccls of rc~l property, desc!"i'bcd in the 

security instrument by ~etes ond bounds. Upon these pa~cels w~s 

zituatcd the gcnernting plant or tho electric utility bUSiness. 

Neither tho wells which ~roduced wctcr tor tho water utility bu=iness 

nor the pum,s., pipe lines ¢r other ~ppurtenonces of the water system, 

nor much of the cpcroting property of the electric utility, such as 

poles, service lines, tr~~sformors, meters and the like, wero ~th1n 
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the bou."'ldarie::. 0'£ 'tho parcels so described.. Attached to tho ~pplica

tion for authority to execute the note and deed of trust was' a 

zt&tement of aszetz and liabilities of the Klamath Water Light and 

PO'tIler Company, listing ttHachinory &. :E:c;,uipment· $80,996'.99, Land (the . . 
two so-all parcels) 4~1,LI-7l.00, Autos « Trucks .$1,):1-10 .. 02', Inventory 

$1~265'.88"·. The statement showed the net worth of Klamath Vlator 

tight and Power Company to be approximately $69,000 •. The Commission 

gra.nted permission to defendant to axccute the note and deed of truzt 

substantially in the '£Ol."Ill on file with the applic2l:cion.. (Dec .. , lf1279, 
(1) 

!~ar~ 3, 1948, Appl. 29132.) 

Following defendantts default in the payments due on the 

note,.a· dispute arose between the parties' with respect to just what 

property was intended to be subjected to the lien of the deed of 

trust •. Compla.inant contc'nded that all of tho operative property of 

defendant's utility enterprises in Klamath was meant to be so in- .. 

eluded •. Sarly in 19~9 complainant app11~d to tho Commission tor an 

order authorizing inclusion i:o. the decd of trus'C of t'ile property 

above described, vlhich had not thoretofore boen spocifically dosig-~ 

nated in the instrument, and also rcquo~ted authority to prosecuto 

an action for reformation of the deed of trust and for foreclosure,. 

should defendant decline to extend the lien to the additional 

property if ordered to do ~o by the COmmission. The Commission, 

after hearing, eismis$ed the petition, declaring it had no authority 

to reform the deed of trust, but that it ~. court ordered roformation 

the Commission, in an appropriate proceeding, would consider what 

action it: should take. (Dec. 42979, Ju.~c l4" 1949', Appl •. 29132 _ 

1st Supp.) Tho Commission on May 10, 19lf9, atter hoaringrovoked 

dcfendantrs electric utility certificate, effectivo September 1, 

19l.r9.. (Dec., 42869, Case:: ~Jos ... l.r992 , ~·993.) 

(1) T110ugh not controlJ.ing here, tho Commission directed. th~t tho. ./ 
proceeds of the noto be usad. to retiro ~n outst~.nding note or' 
about $1,800 and to build a 12-kv electric transcission line 
botw0~n Klamath ~~d Crescont City •. 

-3- . 



C-5l+09 SL e 

" , 

COr:lplt\.in~,nt, in'19~9" filed, his .c.ction;1n the Superior 
',,"" , 

" . 
Court, in Del N,orte County to obtain I:or.,orl:ULtion' of tho doed of trust 

Ilnd to 1"or~close the deed' of trust ns" retor:1ed. Atter' the o.C'tion 

w~s be,gu.n p.nd by permission of the ,Co~is_s:i.o.r (Dcc'~ 435'46, Nov. 22, 
• I", 

1949, :"ppl. 30???.).'t."ld a.greo~e~t of th~" J)nrti~$ to the aC,tion, the 
... \ , 

\ ~ .. l 

rights ot w:;.y, power'poles, po~!cr lineso.nd incident~l oquipccnt used 
. .' " . " . 

in connection wi th' defendant J selectric .utili ty were s'old to 

C21ifornia-Oregon Power Compa~ for $30,000, $24,000 or which was . \ , 

paid to coo.pln1n~.nt. The court, in a decree, filed .t .. pril ll~ 1950, 
, . j, :, 

found that the Su.tl ot: $12',000, plus interest and attorney's toes 
j I • • 

, , 

ru:lounting addi t1ono.1ly to o.pproxi~tely $8,000, WC\.S due cooplCl.ino.nt 
, " , ',,' . , ' 

nt the t~c ot the 'judgocnt. Tho c~urt ~lso,tound it to have been 
, ., 

the: intent of the pnrtios to include 'Wldor "tho ,lien o·t· the deed of 
, I' .. ' 

trust tho cloct:ric~l cquip::lont not I,ocated on the t'w'o' parcolz "ot 

lend ~.t the ·cico of the oy.ocution of tho 1nztrutlont ~d tho w.:lt~r 

utility properties, do~cribcd in detail in tho dGcrce, ~nd ordc~od 

r~for:k~tion c~d foreclosure. 

On .:::.ppcal, '~hc District Court of Appe~l =:.ffirl:lod the 

judgccnt, except ~s to ccrt~in mo.ttcrs not o~teri~l hero, ~nd sent 
, 

the caze b~ck to tho trio.l court w1th instructions to determine 

ccrt~1n ~uest1ons rcloting to some itecs of personal property and 

~rter-acquircd property o.nd, hoving dete~ined those things, to 

enter an interlocutory decree for rotormo.tion in 3ccordencc with 

such dctor~ination and then arrord o.n opportunity to complainant to 

apply to the Co=oiscion tor its consent to extend tho lien of the 

dced ot: trust, ~s reforood. (Ho=ford v. R~n~, 10?C.A. zd 
76;, 777 .. ) 

On July 25, 1952, the Superior Court in Del Norte Cou.~ty, 

in ~ stipul:\tce intorlocutory decree renderod follo\'fing a hC:.'.l"ing 
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. 
the preceding May, ordered 'that all of the property de~cribed in 

I .,' 

the decree entered April 11, 19,0, be included under the deed of 

trust, "subject, however, to the approval of the Public Utilities . , 

Commission of the State of California, insofar _~Z ~u~h approval 

is required by said opinion of the District Court of Appeal.1I 

The present proce~din~, as we hav~ ~~ld, was brought for 

the purpose of obtaining the Comm1ssion'~ approval, or consent, to 
. 

the exten::ion of the lien of the deed of trust :Ln accordance w:1.th 

the judgme'nt rendered b:" the Del Norte County Super!.or Court .. 

Co~elusj'.ohs 

The Commission, in view of the revocation of dofcndant's 

electric certificate, is no longer concerned with the encumbrance or 

disposition of defendant's properties formerly used in his electric 

utility bUSiness and included in the deed of trust either at the 

time of its execution or as a result of its reformation by the 

court. 

There is some doubt as to wh~thcr the Commission may, at 

this time, retroactively authorize an extension of the lien to 

include defendant I s water system at Klamath. !-1oreover, if such 

authority had been requested originally, it iz doubtful whether 

the Commission would have granted it inasmuch as it would have 

encumbered defendant t S 'Irator system for tho benefit of his electric 

properties. 

The Comoission, for the foregoing reasons, is dispos~d 

to allow the pa.rties to remain in the position in which they pl~cQd 

themselves upon the execution of their security transaction. 

Accordingly, it is hereby found that the requested extension of 

the lien .... 'ould be adverse to th0 publiC interest and the COMplaint 

will be dismi~scd. 
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Public. hc~.ring hD.~ving 'been· held in the instD.nt proceeding, 

th~ ~~tter now being submittod and being ready for decision, the 

Comnission being fully ~dvised and hereby finding th~t no just cause 

for complaint has beon ~adc to oPPo$r, 
~ , .' 

IT IS ORDERED thc.~; tho cO:::lplaint of L. W. Hosford herein 

be and it hereby is. dis~isscd. 

The effective date of this order shall be twenty d~ys 

~fter the date hereof. ~ 

Dated D.t ;~M41/l11/(?I;;(CD.lifOrniD.~ this ,~z7£ 
C:::.yof ~(j ... ;""l9'3. 

COr:tt:l1ssioners 


