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. 2EFORE THE PUBLIC UTILITIZS COMMISSION OF THE STATE OF CALIFORNIA

L. W. EOSFORD,
Complainant,
ve.

CLYDE W. HENRY,

Case No. 5409

M N e L LN L L

Defendant.

Goorge H. Havorken and Cyril Viadro, for
complainant.
Louls J. Glicksberg, for defendant.

Nature of Procecding

| Complainant, L. W. Hosford, secks an order from the
Comnission to the effcet that defendant, Clyde W. Henry, is no
longer operating an eleetric utility business at Klamath, California;
that the Commission no longer has jurisdietion over any of the
property formerly uscd 4n such business; and thot the consent of
the Commission to the imposition of a lien upon such prppcrty and
the foreclosure of the lien is no longer neceded. In adaition,
conplainant requests the Commission's comsent to the imposition of
2 lien upon properiy used by defendant in the operation of a water
utility business at Klamath, %o the forcclosure of the licn and the
sale of sueh property in accordance with a stipulated Judgnent
rendered by the Superior Court of the State of California, in and
for the County of Del Norte, dated July 25, 1952. (Fosford v.
Honry ¢t al., No. %219, Del Norte County.)
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Public Hearing

The casc was heard before Commissioner Potter and Examiner
Gregory on January &, 1953, at San Francisco. Submission was
deferred pending an attempt by Henry to sell, on or before

February 9, 1953, pursuant to 2 stipulation made and filed at the

 hearing, certain property, deserided in a judgment dated April 11,

1950, in the Del Norte County proceeding,”formcrly'used-in HEenryts.
electrical utility operations, as well as property used in his water
WLility operations, sale of the lattcr; however, to be "éubjcct to
such control as the Commission shall see fit to impose therecon'.

The Commission was advised in writing, on February 13, 1953, that
Sale of the property referred to in the stipulati on was not madc
within the tine provided thercin and that the casa, thcreforc, ndght
be deemed submitted, fecordingly, we will now take the case under.
submission and procced to diseuss the underlying facts, as to which
there is no material dispute.

The Bvidonece

On-March 13, 1948, pursuant to prio orlzauion by the
Commission, defendant, then operating a ccrtz*icntud clectrlc and
wator utility systom under the name of Xlamath Wator Light and Power
Company at-Klamath; Del Norte County, borrowed from complaihant
$36,000 in exchange for a promissory note sccurcd Yy a deed of trust
purporting to cover two parcels of real property, deserided in the

security instrument by metes and bounds. Upon these parcels

‘.-H

i

Sttuated the generating plant of the oleetric util;ty business.
Neither the wells which rroduced water for the water utility busciness
nor the pumps, pipe lines or other aprurtenances of the water systcm,
nor much of the ovcrat¢rg property of the eleetric utility, such as

poles, serviece lines, trensformers, meters and the like, were within
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the boundaries of ‘the parcels so desceribed.. Attached to the applica-
tion for authority to execeute the note and deed of trust was a
Stotement of ascets and liadilities of the Klamath Water Light and
Power Company, listing '"Machinery &~Equipment'$8o;996;99, Land (the
two small parcels) 551;7-»71.00, Autos & Trucks .331;’.-4-10.02‘, Inventory
$1y265.88". The statement showed the net worth of Xlamath Water
Light and Power Company to be approximately $69,000.. The Commission

granted permission to defendant to exccute the note and deed of trust

substantially in the form(o? file with the application.. (Dec..%1279,
. X
Mar. 3, 1948, Appl. 29132.)

Following defendant's default in the payments due on the
nosve, a dispute arose between the partlies with respect to just what
progerty was intended to Do subjected to the lien of fhe deed of
trust., Complainant contended that all of the operative property of
- defendant's utility enterpriscs in Klamath was meant to be 5o in--
¢luded.. Zarly in 1949 complainan®t applied to the Commission for an
order aunthorizing inclusion in the deed of trust of the property
avove deseribded, which had not theretofore been specifiCally desig=--
nated in the instrumcnt; and also requested authorlty to proseeute
an action for reformation of the deed of trust and for foreclosure,.
should defendant decline to extend the licn to the additional
property if ordered to do 5o by the Commission. The Commission,

fter hearing, dismissed the netition, declaring it héd no authority
to reform the deed of trust, but that if 2 court ordercd roformation
the Commission, in an appropriate procecding, would consider what
action it should take. (Dee. 42979, June lh,.l949; Appl..29132 -
1st Supp.) The Commission on May 10, 19%9, after hearing roveked
defendant’s cleetric utility certificate, effective September l;

194S.. (Dec. %2869, Cases Nos..4992, %993.)

(1) Though not controliling acrc, the Commission dirccted that the.
procecds of the note be wsed to retiro an outstanding note of
about $1,800 and to build a 12-kv clectric transmission line
between Klamath and Crescont City..
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Complainant, in l°h9, filcd his action in tnc Supcrior

‘Court in Del Norte County to obtain reformation of tho dccd of trust
.and to foreeclosc the dccd of truot as- reformed, After the action
'was begun 2nd by-pcrmission of the Commissior (Dec. #35h6, Nov, 22,
1949, ippl. 30777) and °grcomcnt of the, parties to the action, the
rights of way, power pol s, powor lincs and incidcntﬂl oquipment used
in connection with dcfcndant's cle ctric atility wcrc sold to

Californiz-Orcgon Power Company for $30,000, 24,000 of which was
paid to complainent. The court in a deeroe filed April ll, 1950
found that the sum of $12,000, nlud interest and attorncy's focq
aeounting additionally to wpnroximatoly $8,000, was due compl;inhnt
at the tize of the ‘judgment. " The court also.found it to have bccn
the intent of the partiecs to includc undor the licn of the dccd of
trust the cleetrical cquipment no* located on the two parcol: of
land at the tihc_of the execution of the Instrument and the water
wtility propcrt;cs; deseribed in detail in the deéréc; and;ordc:ed
rofornation and foreclosure.

On appeal, he District Court of Appeal affirmed the

Judgment, except as to certain matters not material herc,iénd sent
the case back to the trial court with instructions to dctcrmipﬁ‘
certvaln questions relating to some items of personal propcﬁty and
alfter-acquired property and, having determined those thingé,'to
cnter an interlocutory deerce for reformation in accordance with
such deternination and then afford an opportunity to compla in“nt to

apply to the Commizsion for its consent to oxtend the lien of the

deed of trust, as reforned. (Hozforsd v. Henry, 107 C.A. 28
765, 777.)

On July 25, 1952, the Superior Court in Del Norte County,

in 2 stipulated interlocutory decree rendered following a hearing

lm




9 - JL

the preceding May, ordered ‘that all cf thc p“opertf deseribed in
the decree entered April 11, 1950, be included under the deed of
trust, "subject, however, to the apprcv 1 of the Pub;ic Utilities
Commission of the State of California, insofar as such approval
is required by sald opinion of the District Court of'Appeal."

The preéent proceeding, as we have sald, was brought for
the purpose of obtaining the Commission's approval or con ent, to
the extension of the lien of the deed of tru t In accordance with

the judgmcnt rendered by the Del Norte County Superior Court.

Coneclusiohs

The Commission, in view of theurevocation of defendant's
e¢leectric certificaﬁc, is no longer concerncd with the encumbrance or
d;cposition of dcfendaﬂt's properties formerly wused in his elecetrie
utility business and included in +he dced of trust either at the
time of its cxecution or as a result of its reformation by the
court.

There 15 some doudt as to whether the Commission may, at
this time, retroactively authorize an extension of the lien to
include defendant's water systcm at Klamath. Morcover, if such
authority had heen requestcd originally, it Lz doubtful whether
the Commission would have granted it inasmuch as it would have
encumbered defendant's water system for the benefit of his electric
properties. |

The Commission, for the foregoing reasons, 15 dizposed
o0 allow the parties to remain in the pocition in which thc; placcd
themselves upon the execution of their seeurity transacficn.
Accordingly, it is hcreby found that the requested extension of /

the lien would be adverse to the pudlic interest and the complaint

will be dismissed.
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SRRDER

‘ Public hearing having been held in the instant procceding; |
the matter now being submitted and being rcady for decision, the
Commission being fully advised and hereby finding that ne just cause
for'qpmplainx has been made to appear,

IT IS ORDZRED tha% the complaint of L. W, Bosford herein
be and it heredy is.dismissed. |

The effccetive date of this order shall be twenty days
after the date hereof.

Dated at ;W%{W//Mm/ California, this _\3 2%,
day of 9753%42?;; 51953,

commdssioners




