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Decision No .. ___ 4._8_8_5_6_'_ 

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 

In the Matter of the Investigation 
on the Commiss1on's own motion into 
the ~easonableness, adequacy) sutti­
ciency and lawfulness or the farez J 

rates and certain other subjects and 
matters, as speCified in the amended 
Order of Investigat10n herein, ot 
Key System Trans1t Lines and Railway 
Equipment & Realty Company, Ltd. 

------------------------------------t 

case No. 5259 
(as amended) , 

OPINION ~~ ORDERDENXING PETITION FOR REHEARING 

Key System Transit Lines and Railway Equi~rnent « Realty Company, 

Ltd., have petitioned tor rehearing respecting Dec1s1on No. 48687, 

rendered. in the above-entitled proceeding the 9th day or June, 1953. 

The CommisClon~ by sa1d decis1on; found and held Ra1lway EqUipment & 

Realty Company~ Ltd., to be a public utility and determined and 

fixed the rate base ot the pet1tioners tor rate-fiXing purposes. 

Pet1t1oners assert that the f1nding ot utility status as, to 

Ra1lway Equipment & Realty Company, Ltd., is erroneous) confisca­

tory, a deprivation of property Without just compensation and due 

. process or law and results in a den1al or the equal protection or 

chelaw. Also, pet1t1oners assert that the action of the Corr.m1ss1on 

determining and fiXing the rate base 1s erroneous and results 1n 

confiscation or their property w1tho~t due process of law and just 

compensation and,' oth~rwice" offendz established const1tutional and 

legal pr1nc1pl~s. 

All these ascert10ns of error bOil down to the question as to 

whether or not the action taken by t~e CO~~1$$ion in said DeCision 
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No. 48687 works a confiscation of petitioners' pr~perty, denies them 
.:"', 

due process of law, results in a denial of equal protection o~ the 

law or resulted from the asserted failure of.the Co~~1ssion to 

properly weigh the evidence adduced in the instant proceeding. 

With reference to the lC'.st-named specification or error, we hold 
I 

that the assail~d deci3ion properly weig.'led the evidence, herein,.'. 

and arrived at findings and conclusions based upon the clear prepon­

derance thereof. We perceive no error in this regard. 

The contention that it was erroncouc to find that Railway EqUip­

ment & Realty Company, Ltd., wac and is a publiC utility subject to 

the jurisdiction of the CommiSSion, we hold to be Without merit. 

That eaid corporation is the owner of certain of the operative prop­

crtie: uoed by Key System Transit Lines in performing public utility 

service, is admitted. Aleo,. such properties, with the knowle~e and 
, 

consent of Railway Equipment & Realty Company, Ltd., have been in­

cluded in the rate baee or Key System Transit Lines for many years 

pact for the purpose of rate-fiXing. The evidence clearly shows 

that Railway Equipment & Realty Company, ,Ltd .. , not· only owns Key 

System Transit Lines· .. but that the former completely dominates and 

controls the latter. That each ¢t ~a1d corporations 1~ the alter 

ego of the other~ the evidence abundantly demonstrates... One cannot 

own and control operative public utility property, in the circum-

~ances as the €V1dence reveals that Railway Equipment & Realty-Com'" 

pany, Ltd .... does .. without becoming a puoliC utility. The law or 

thiz State on the subj~ct Will permit of no other conclUSion. By 

statutory speCification, the Legislature .. purzua.nt to the plenary 

authority contened upon 1t by the state Con:t1tuti¢n~ 'has enlarged 

t:e common law definition or a publiC utility. (Wpztcrn Canal Co. 

v. Ra11roa.dComm1.sc1,on" 216 Cal. 639,. 652 .. ) Furthermore, it is not 
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necezsary to find fraud. az a condition :precedent to disregarding 

corporate fiction in the circumstances as disclosed by the record 

herein. . (western Canal Co. v. Ra1.lroad Commisz:ton" supra" p. 645.,) 

In the Western Canal Company case., the Supreme Court or the United 

Statec denied certiorar.i. (289 u.s. 142, 11 L~ eo.. l489.) To :per­

:nit Railway Equ1:pment & Realty Company, Ltd., 'to continue, to dominate 

a~d control Key System Transit tines Without subjecting the former to 

regulation, we'find and hold to be contrary to the :publ~c interest. 

The fact .. that this Commission haz not exercised1ts jurisdiction 

. sooner 1~t'1rrunater1al because the police power never loses a~ or itc 

vitality from non-~ze. No possible estoppel can arise. (Kelly v. 

\alash~ngton, 302 U .3. 1, 14" 82 L. ed. 3" 13.) It is here pOinted 

out that it 1$ not necessary to be shown that a corporation 1$ en­

gaging in nefarious practices in order 'that it b~ held to be a pub­

lic utility. All.that is necessary to be shown is that such cor­

poration is engaged in action which the law' defines as that of a 

p\lb11C utility. 

A corporate combine conSisting of a parent corporation and a sub­

sidiary or zubsidiar1ez may be considered az one operation for pu~­

poses. of :-egu1at1on. (OhiO M1,n1ng Co. v. Publ1,c Utl11,t1.cs Commtz-

. s1,on, 106 Ohio St. 138, 14'0 N.E .. 143, 141; Chicag,o etc. Co. v. 

Mj,nneanoll.$, 241 u.s. 490, 62 L. cd.. 1229; Gallat1,n Nat'Jral Gas Co. 

v. PubliC Ut1,11t1,en 'Comm1ssl,on, 256 Pac. 373, 377; Qrcndorf v. Pub-

11.9 Utj,11t;!'es Comm1ss1,on" 21 N .E. (2d) 334 .. ) The same rule applies 
, . 

with regard tore"rgan1zati'on proceedings. (Re: P1tt$'b',:,rgh 'Railways 

(U.S. Cov.rt of Appeals" 3rd C1r.), 155 Fed. (20.) 417; eert. den.' 'by 
... ' .~ ... 
Sup,.· ct., 329 u.s. 131, 91 L. cd .. 632.) .' . . . . . , 

',' If Railway Equipment & Realty Company, Ltd., insists upon main­

taining thiS corporatf;! comb1n~t10n, it must be content to abide by 
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the: rules of law applicable to such struct,'lres. To; omit tJ:'lc regula-
.~,' " 

t1o~1 of the parent and confine regulation, to ',the subsidiary would be 

l1ked1sregarding the substance and ,seizing upon the shadow. 

Petitioners assert that the subjecting' or Railway Equipment & 
. . ". 

Real ty Company ~ Ltd. ~ to regulat'ion as a publiC utility will be 

prejudicial to its cecurity holders and "others who' have 'done busi-
• , ." A 

ness w1th said corporation. Th1z asoertion~ cven werc' it true, 13 

i~ater1al and has no legal significance. ' 
, . 

When one deals With any bUSiness he does sO With the und~rstand-

ing that such buc:ncss may 'become subject to regulation. There are 

no classes of bus1nezs cloced to regulation. Any contract with a 

corporation, subject to regulation under the police power, has im­

plied ,in such contract ,the possibility of regulation.. This rule is 

elementary and. without exception. All contracts, no ma.tter how la\li-. 

tul or valid when executed, and property rights, no ~~tter how long 

vested, are zubJect to impairment and even dectruction by the lawful: 

exertion of the police power.. (Home B'.l11d1.ng & Loan Assn. v • ..ru:a1.g_· ... 

dell, 290 u.s. 398, 434-444~ 78 L. ea. 413, 426-432; Ea~t New Yo~k 

. Savings Bank v. Hahn, 326 u.s. 230, 231-234, 90 L. ed. 34" 35-37; 

~ v. Ra 11road C om.,,1 531 on, 184 Cal. 737 ~ 739-740.) By cit 1ng the 

foregoing rules of la.w, we do not mean to imply or to be underst·ood·· 

as implying that these petitionerz, bheir security hol~ers or per­

~onz dOing business ·~1th p~t1t1oners have 'been or will 'be pr,ejudiced' 

hy the action which the Cormr.1ss1on has taken in this proceeeing. 

Petitioners assert many claims of error in the Comm1sSion'sac­

t10n whereby it determined. and fiXed the rate base or pctit1onerc. 

'We have carefully co~s1dered all these claims of error but find no 

merit therein. The rate base of these pet1t1or.cro h-3.o oeen'bef'orc 

the Conun1ss1on in numerous proceedings for the past several years.' 



The action taken herein by the Commission fiXed the rate base of pe-
" 

t1t1oners up~n an original"cost basis." Sueh 'basis 13 legally per­

missible. In our opinion, it 1$ the most rea~ona'ble afid practica'ble 

basis. 

Other s'U'bs1dia.ry and incidental matters are raised by petitioners 

upon which they assertec1ly base error but what we, heretofore, have 

said disposes of ' such matters. 

_ The pet1t1.o~O: }ehear~ng,_ herein, is hereby denied. 

, ., Da t~ at ~,. -..:;-;, 1" .' ~A • ,Ca111'-ornia, this q ((AI-day or 
~/l ~/'" , 1953 • . ~---~ ..... ". // I 

-'CommisSioners 
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