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Dec¢ision No.

BEFORE THE PUBLIC UTILITIES COMMISSION OF TEE STATE OF CALIFORNIA

In the Matter of the Investigation

on the Commission's own motion into

the reasonableness, adequacgy, suffi-

clency and lawfulﬁeo of the fares,

rates and certain other subjects and Caﬁc No. 525
matters, as specified In the amended (az amended
Order of Investigation herein, of '

Koy System Trancsit Lines and Rallway

Equipment & Realty Company, Ltd.

OPTNTON AND ORDER DENYING PETTTION FOR REEEARING

Key System Transift Lines and Railway Equipzment & Realty Company,
Ltd., have petitioned for rchearing respecting Decision No. 48687,
rendered In the above~entitled procecding the 9th day of June, 1953.
The Commiszsion. by said decision, found and held Railway Equipment &
Realty Company, Ltd., to be a puﬁlic ut1lity and determined and
fixed the rate base of the petitioners for rate-{1ixing purposes.

Petitioners assert that the f;nding of uﬁility stétus as to
Rallway Equipment & Realty Company, Ltd., 1s erroneous, confiscé-
tory, a deprivation of property without Juét compensacién and due

process of law and results in a denfal of‘the equal prdtection of
the law. Also, petitionérs assert that the action of the Commission
determining and fizing the rate base is erroneous and results in
confiscation of their prOperty without due process of law and Just
compensation and, othﬂrwiue, orfend established constitutional and
legal principles. |

All these ascertions of error boil down to the question as to

whether or not the action taken by the Comm ssibn in caid Deciszion




Y
f .

No. 48687 works a confiscation of pectiticners' préperty, denses them

due process of law, résulte n a denial of cquallprotection of the
law or resulted from the asserted failure of the Coﬁmission to |
properly weigh the cvidence adduced in the 1nstant‘proceeding.

with refe?cnce to the last-named specification of error, we hold
that the assailed decision properly weigheé the c¢vidence, herein,.
and arrived at £indings 2nd conclusions based upon the clear p:¢p6n~
derance thereof. We perceive no error in this regard. :

The contenbion that 1¢ was erronecous to £ind that Railway Equip-
ment & Realty Company, Ltd., was and 1s a public utility ¢ubject to
the Juriszdiction of the Commiszsion, we hold to de wichout merit.
That caid corporation 1s the owmer of certain of the operative prop-
ertiecs used by Key System Transit Linesz In performing public‘utility
service, 15 admitted. Alco, such properties, with the kncWIedgb and
consent of Railway Equipment & Realfy Company, Ltd., have been in-
¢luded in the rate base of Key System Traneit Lines for many yeare
past for the purpose of rate-fixing. The'evidcnce ¢clearly shqws
that Ratllway Equipment & Realty Company, Ltd., not only owns Key
System Transit Lines, but that the former completely dom;natcs'aﬁd
eontrols the latter. That ecach of sald corporations 4s the altér
ego of the other, the évidence abhundantly demonstrates. One caﬁnot
own and control operative public ut1lity property, in the cibcum-
wances as the evidence reveals that Rallway Equipment & Realty Com=~
pany, Ltd., does, without becoming 2 public utility. The law of
thiz State on the subject will permit of no other conclusion. By
statutory specification, the Legi;lature, pursuant to the plénary
authority conferred upon 1t by the State Conctitutioﬁ,'hae eﬁlarged

tke common law definition of 2 public utsility. (Wezstern Canal_co

v. Railroad Commission, 216 Cal. 639, 652.) Furthermore, It Is not




necessary to find fraud as a condition p*ecedcnt to disregarding

corporate fietion in the ¢ireumstances as diﬂcloeed by the record

herein. . (Western Canal Co. v. Ra{lroad Commé ssion, supra, p. 645.)

In the Wegtern Canal Company cazse, the Supreme Court of the United
States denied certiorari. (289 U.S. 742, 77 L. ed. 1489.) To per-
mitrRailway Equipment & Realty Company, Ltd., to continue to dominate
and control Key System Transit Lines without subjécting the former to

éegulation, we  f1nd and hold to Ye conftrary to the publ@c'interest.

The fact ‘that this Commission has not exercised 1ts‘jubisdictiog
_cooner is Immaterial because the police power never loses any of 1ts
vitality from non-use. No possible estoppel can arise. (Kg;lx V.
Waghington, 302 U.S. 1, 1%, 82 L. ed. 3, 13.) It 15 here pointed

out that 1t 15 not necessary to be shown that a corporation is en-

gagihg in nefarious practices 1in order that it be held to be é pub~
| 116 utility. All that 1s necessary to be shown 1s that such cor-~
porgtion 15 cngaged in ac¢tion which the law defines 2s that of a
public ueility.

A corporate combine consisting of a parent corporation.and a sub-
sidiafy or subsidiaries mey be considered as one operation for pus-
poses of regulation. (Oh1o Mining Co. v. Public Utilities Commis-

_2ion, 106 Ohto St. 138, 140 N.E. 143, 147; Chicago ete. Co. V.

Minneavolis, 247 U.S. 490, 62 L. ed. 1229; Gallatin Natural Gas Co.

v. Publie thlitﬁoﬂ'Commissﬁon, 256'Pa¢. 373, 377; Qrendorf v. Pub-
lig Ut 11l1t1es Commjugﬂon, 21 N.E. (2d4) 33%.) The same rule applies

with regard to reorganization proceedings. (Re: Pgtfgbgrgh Ragrwaxs
(U S. Court of Appeals, 3rd Cir. ), 155 Fed. (2d) Y775 cert. ‘den.' vy
Sup Ct., 329 U S. 731, 91 L. ed. 632.)

. . If Railway Equipment & Realty Company, Ltd., insists upon malin-

taining this corporate combination, 1t must be content to abide by




the rules of law applicailé to such structures. To{omit the regula-
tioﬁ of the parent and confine regulation-ﬁbithé subsidiary would be
likerdisregarding the'subéténcc and:seiziné ﬁpon the shadow.
Petitioners assert that the subjcdéins'of Railway Equipment &

Realty Company, Ltd., to regulation as a public utility will be
prejudicial to its secuiity,hoideré'andqotheféZWho'havc'donc busi-
ness with catd corporation. Thiﬁzasécrtiéﬁ: cvéh'%erc'it‘true, 15
imrater{al and has no legallsignificance."

| When one deals'with any bdusiness he does so with the understand-
ing that cuch business may become subjéct to regulation. There are
no classes of business closed to‘regulation. Any contracé with a
corporation, subject to regulation under the police power, has 1 m
plied 4n such conbtract the possibility of regulation. This ruléiis
elementary and without exception. All contracts, no matter how law-
ful or valid when exccuted, and p:operty rights, no matter how long
vested, are subJect to impalrment and even destruction by the 1aw£ul5
exertion of The police power. (Hdme_ﬁyilding_& Loan A;gn. v. Blaiz-.
dell, 290 U.S. 398, 434-44k, 78 L. ed. 413, 426~-432; East New Vork
Savings Bamk v. Hahn, 326 U.S. 230, 231-234, 90 L. ed. 34, 35-37;
Law v. Ratlroad Commission, 184 Cal. 737, 739-T40.) By citing the

foregoling »rules of law, we do not mean to imply or to be understocd:

a2s Implying that these petitioncrs, bﬁeir security holdebs or per-
conz doing business wifth petitioners have been or will be prejudiced’
hy the action which the Commissioh haé taken In this proceeéing.
Petitioners assert many claims of error in the Commission’Svac-
t1ion whereby 1t determined:aﬁd fixed the rate base of petitioners.
‘We have carefully consideréd all these ciaims of error buﬁ f1nd no
merit therein. The rate base of these pétitioners has veen befoxre

the Commission iIn numerous proceedings for the paszt ceveral years.




The action taken herein by the Commission fixed the rate bése of pe-
. titioners upqﬁ an originali¢ost basis." Such basis i1z legal;y per-
miésible. In our opinjon, it 4s the most reasonable and practicadble
basis. ' |
Other subsidiary and incidental matters are ralsed by petitioners‘
upon which they assertedly base error but what we, heretofore, have

sald disposges of such matters.

The petii‘:?ffor rbhearing, herein, 135 hereby denied.

Datec)/ ., California, this ﬂ,ﬁfday‘ of
/j |

» 1953.

~Commissioners




