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ZEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA .

Decision No. 48942 ..

o 5 et ey |
of WATE MP. : .
for. authority to increase rates in ; Application No. 33814

its’ FONTANA DISTRICT.

Farzes & McDowell, attorneys, by NbIntyre Faries,
and John E. Skelton, for applicant.

James E. Cunningham, attorney, and R. L. Gazvoda, .
Mayor, for City of Fonmtana; Harold M. Mamell,
Assistant County Counsel, for fontana Fire
Protection District; J. J. Deuel, for California
Farm Bureau Federatzon- tlaude o bwearlnyen and
Stanley J. O'Neill, for United Steelworkers of
America, Tocal Union No. 2869, and G. &. Kornhoff
and Mrs Alice Uhler, in propria personae,
protestants.

H. W.. Yorke, in propria persona, interested party.
Jonn M. Grego§z, staff counsel, and Carel T. Coffey,
sez%gr utilities engineer, for the Commission -
© 8% .

'OPINION ON MCTIONS TO DISMISS THE APPLICATION,,

At the hearing on July 2, 1953, in the above-entitled -
applié&%ibn,'a motion to dismiss the application,was'made;by‘the :
Commission staff in which it wésAjoinedfby thé‘City of Foﬁtana and
the California Farm Bureau Federation, and a further motion to dis-
aiss was made by the City of Fontana, based on the failure of
appliéant's president to testify as to the cost to him of stock in
water éompagies conferring water rights included in the raté base
‘whicﬁ he personaliy sold to applicant. Some of these shares, accord-
ing ibﬁthe witness, were held bj‘him personally and some as trustee
for féiatives. The hearings in the application were continued %o a
date to be Set subject to the motions to dismiss. -

Exhibit No. 5 is a copy of a letter dated May 19, 1953, ..

addressed to applicant by the Commission's secretary, requesting
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lseven types of information. Page 2 of said exhibit is applicant's
reply, dated June 26, 1953, which furnished six of the seven types
of _nformatzon, but stated that information as to invoice przces to
Vesco or any predecessor supply company of all mater:als, supplies
and equipment which have been purchased from Vesco by applicant and
are now instelled in applicant's Fontana District water System or
are used,zn ;ts operations, such prices to be itemized by invoice
date»and*type of material, supplies and equipment, were not avail-
aeie. At the hearing applicant'’s president and the president and

' owner of all ‘the stock of Vesco, which the record shows to be one
and the same person, was requested by the Commission staff to pro-
dtce such information. The productmon of this information was
refused and the Cemmxssmon staff's motion to dismiss was then made.

General Informat;on‘

Vesco and its predecessor, Valley Equipment and Supply

Company, has purchased supplies and materials which it has sold to

app;icant, The president of these companies, who iS5 also president
of applicant, testified that he,.as a veteran, purchased much
material for the first two corporations which none of said companies
could have purchased themselves. The officers and directors of
Vesco are also officers of applicant. The matesials purchased ¢on-
sist of pipe, gate valves, engines, fittings, and various kinds of
equipment that Vesco has bought by various means and at various
unstated prices and sold to applicant at what applicant's witness

testzfied were for the market. price of such articles, or less.:

‘Basis of Staff's Request
..The staff's request for information was based on the fact,
as shown in the record, that materials ind supplies purchased by

applicant from Vesco were included in applicant’s proposed rate base.
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Basis of Applicant's Objection to Reguest

Applicant obgected to furnzshzng the requested lnformatlon
on the grounds that the information requested was not in the
possession of appl;cant.as a corporation as distinguished from its
officers and directors, that'applicant could not get the Informa-
tion from the perdonsv(its offzcers and directors) in whose
possession the 1n£ormat1on 19, that applicant could not be compelled
to go out and get such informatlon from its officers, directors and

stockholders when it does not own controlling stock of the corpora-

compelled to subpoena its own officers, directors and ohareholders

to furnish. ;nformatzon for use by the Commission staff to. attempt

to disprove ivs own case.'

Faets as to. Afflllatzon

It was stxpulated that there 'is no: stock aflezatmon
between Vesco and applicant but the evidence shows, that the presi-
dent of applzcant owns all outstanding shares of the utOCk of Vesco
and the officers of Vesco are“all~o££;cers or employees of
“applicant. The record Justmfzes the flnddng that the presmdent of
applicant effectzvely controls iv.” Y

Magnitude of Applicant's Purchases from Vesco. .

Exhibit No. 5 ‘indicates’ that: the amounts recorded as
fixed capital, ‘as of Decembcr Bl 1952, on applicant's books for
equipment, materials and supplies imstalled in the Fontana System
and purchased from Vesco amounted to approximately 5188,000. Tﬁe |
number of shares of stock conferring water rights'sold to
San Gabriel Valley Water Company, applicant herein, by its president

is 1,500 and applicant expects to increase this number during 1953

to approximately 2,200 shares.
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g Conclusion
The position taken by counsel for applicant that it was
. merely required to establish a prima facie case justifying an
increase in rates is untenable. (Public' Service ‘etec. Co. vs.
- New Jersey (Supreme Court of New Jersey) 74A(2d) 580,591-592.) The
~ . Commission, :whose powers have been invoked to fix a reasonable rate,
~ is entitled to know.and before it.ban act advisedly must be iniormed
. 0f:all relevant facts. Applicant's president individually and also
- -through ancorporation he solely owns has caused many sales to be
.made to. it-of:stock conferriné‘water rights and of materials used
in construction, all-of which have been included in the proposed
rate base. ' The Commission must be advised whether the president
of applicant has taken or will take advantage of such situation %o
impése an unreasonable burden upon this utility and on its
.- ratepayers. It is enough to say-iﬁ view of the relation of
--applicant and its president and the power implicit in such relation-
. ship arbitra:ily to fix and maintain costs as respects rights or
- materials sold by him to the company he-;argely owns and controls,: w”,
- that:, the regulatory authority is entitled to a full disclosure of
-all-facts bearing upon the reasonableness of such costs although
- this may involve a presentation of evideace which, normally, would
- not be»fequired in the case of parties dealing at arm'silengﬁh’énd
in-the;general and open marxet, subject to the usual safeguards of
bargaining and competition. | |
Any other rule would make possible the gravest injustice
.and would tie the hands of the Commission as the State regulatory
, body.in such fashion that it could nbt effectively determine
.whether the proposed rates are justified. The fact that applicant
has declined or failed to make a proper and full showing as to the

¢cost of materials and rights included in the rate base which have
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been sold to it by its president, either personally or through a
wholly owned corporation, justifies the Commission in dismissing

the application. Applicant's president bearing 2 relation of
intimate alliance with it camnot be said to deal with it at arm's
léngch. The prices fixed in such sales made by him to applicant
either personally or through'a solely owned corporation, may not be
said to preclude this Commission from further inquiry. The president
in such'sransactions was not dealing with applicant as an ordinary
independent purchaser, consequently the price paid is not binding‘

upon the Commission. And unless the Commission is placed in

possession of all factors involved it cannot decide whether the

price paid was feasonable.

The foregoing rules are supported by the following
decisions: Western Distributing Co. vs. Public Service Commission.
of Kansas, 285 U.S. 119, 124-127, 76 L. ed. 655, 658659, Columbus
Gas & Fuel Co. vs. Public Usilivies Commission of Ohio, 292 U.S.
398, LOO-40l, 78 L. ed. 1327, 1329, Dayton Power & Light Co. Vvs.
Public Utilities Commission of Ohio, 292 U.S. 290, 295, 292, 307-308;
78 L. ed. 1267, 1273, 1274, 1279, and Smith vs. Illinois Bell
Telephone Co., 282 U.S. 133, 152-153, 75 L. ed. 255, 265,

The cardinal and elementary rule of full disclosure,

heretofore adverted to, carries with it the corollary rule as to
the right of cross-examination. The staff of the Commission had not
only the right but the duty to test the integrity of these trans-
actions concerning which information was demanded. The records

must be produced if required. The right of cross~examination may

not be frustrated by the suppression of relevant information.




A motion to dismiss this application having been made by
the Comnission staff and having been joined in by the City of
antana and the California Farm Bureau Federation, and a further
motion to dismiss the application having been made by the City of
Fontana, such motions having been based on applicant's refusal to
furnish certain information and on applicant's having proposed to
include certain values for water stock owned by it in its rate,base
without full disclosure as to‘thé profits made by iﬁs”president, the
Commission having coﬁsidered the motions and finding that the
same shouvld be granted,/

IT IS HEREBY ORDERED that Application No. 33814 be and it

hereby is dismisszed.

Dated at 7/‘0/ ﬁ.w/@c/ , California, 'chis Jd

day of Q_xg& ; mﬂf’ ’ /1953-

Presideﬁf’f

- ommis&ioners




