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Decision No. __ 4_9_1._3_2 __ 

BEFORE TEE PUBLIC UTILITIES COMMISSION' OF THE STATE OF CALIFORNIA 
., " ". , 

CIT~.OF·OA.~LAND; a municipal corporation, 
CITY OF A'LBAlrI, a mu.¥l.icipal corporation" 

'CITY OF PIEDNONT" 'a mun1c1palcorporation" 
CITY OF ALAMEDA, a municipal corporation, 
CITY'OF SAN LEANDRO, a municipal corporation" 
CocrNTY OF ALAMEDA, a body politic, 
COUNTY OF CONTRA COSTA" a bO~ politiC, 
CITY OF HA~NARD, a municipal corporation" 
CITY OF SA.~ PASLO, a municipal corpo1'"ation, 
CITY OF E~l!LLE, a'municipal corporation" 

,+.,-1'" . 
c • 

Complainants" 

vs. 

KEY ScYSTEM TRANSIT LINES" a corporation, 

Defendant. 

CITY OF BERKELEY" a municipal corporation" 
" . 

, Compla.inant, 

VS. 

KEY SYSTEM TRANSIT LINES, a c.orporat'1on, 

Defendant. 

-....... -- ... ~ ... ~ .... , ~." .. -~ .•.... 

, ( 
, ' \ 

case No. 5492', 
• I I, 

Case No. 5493 

JOHN W. COLLIER and ROBERT E. NISBET :£or City or Oakland; 
J. P. CLARK t.or City,'ot Alameo.a.; FRED C. :rJTCHINSON and ROBERT T. 
ANDERSON tor City or ,BerkeleY; CLAIR Ma:cLEOD tor City of Piedmont; 
J. 'FRANK COAKLEY and ,:B'ElmARD KING tor County or A:lameda, County of 
C-ontra Costa" City 01" Albany" City or Alameda" City of San Leandr,o, 
City or Hayward" City or san Pablo and City of Emeryville. 
. ". , 
",'t' 

", Donahue, Richards, Rowell &- Gallagher 'by FRANK S. RICHARDS and 
GEORGE E. THOMAS for Key System Transit Lines;, Tobrtncr & Lazarus 
by. DAVID GOLD for Amalgamated ASSOciation of S:treet Railway anI! 

>,Elect::-1c Motor Coach Employees 'of, Amer1ca;, DION HOLM and PAUL t: BECK 
'. for'"the-C1ty and County of San F~~n¢1sco •. 

, .,~ .~. '; ~ ,/.,' ," . . '. .... ,~, 

'".,4 •. 
'. . "',,' 

" 

Defendant operates a passenger transportation service' in Alameda .- " .. "', 
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\';(, 

.' , . ~ ;' ~': ' ' . , ,,.. . 
• "":' 'r 

and Contra Costa counties~ and an interurban passenger transportation 
• I ~ • 4" ~ - l :.: .. ~ ~ , , .. 

service between,East Bay communities and San Francisco. Defendant's 
, ,,1 • 

employees have been on s~rike since July 24, 1953. All service has .. ", ' 

been suspended sinee,tha~ date. 
" ','. 

The'eompla1nts:.alleg~ that defendant has tailed to pertorm its 

legal obligations t~. ren~er service by an unreasonable refusal to op-
t , " ~ • T • 

erate'1ts trains .,and busses.. The answers allege that the strike of 
: I • " ~ ~ ... 

defendant'$ employees ,is the sole reason for service' suspension, that .. ." ;"", .. ._-
it is pb1s1eally impossible to operate safely Without trained per-

I • r"t, ~" • 

30nnel~' thatun1on,personnel cannot be obtained, and that it would 
,.' r' : ... 

not be 1ri' ;the,publ1c ,~nterest to use non-union personnel" it in tact 

such persons could be" obtained. 
, , 

The:':ma.tters ·were consolidated and publiC hearing was held at 
"r • • 

San Franeisc~, .. on .September 21, 1953 before Commissioner Potter and - ',,; 

Exam1ner 'Cass 1dy. ,.,' 

. On:September, 11" 1953 the Superior CO'Urt, in and tor the County 

of ,Alameda,. issued. a, peremptory writ of mandate directing 'defendant· 
..... , ....... . 

to resume operat~~n.not later than seven days after that ,date. 

(Dtiliovsky v _, 'Key S:ystem Trans 1 t tines ~ No. 251 697.) KeY' System f s 

petition for a writ ot supersedeas and a temporary stay,ot that or-. . . ~ 

der',was denied by, the, District Court 'or Appeal on, September 18, 1953 .. 

(1 C1vi115972,.) On september 22, 1953 Key System's petition to the 

Supreme ,Court, for writs of prohibition and mandate was denied on 

procedural, grounds. (K~ System Transit Lines v. Superior' Court~ 

S .?" No. 18924.) 

'At : ,the opening or the hearing before"this . Commission on Septem-

ber '21, 1953 ,counsel tor the st;ik1ng union moved"tt~t the" present 

proeeed'1ngs be continued until the' Superior C<>urt..had rendered its 
," 

opinion on issues asserted to be' the;'~samEf'as the issuesbet'ore the 

COmmiSSion. The motion was denied. The union did not request leave 
, . 
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(1) 
to intervene and is not a par'ty to these proceedings. Complain-

ants' motion for a continuance or the hearing wae also denied. 

Counsel were requested to state their theory or the case and .. -
to discuss the follOWing matters in an opening statement: 

1. If the Commission should order Key System 
to resume operat1on~, how could such order be 
complied With without securing operating per
sonnel other than the present operating personnel 
now on strike?, 

2'.. Do complainants take the position that Key 
System should undertake or be ordered to hire 
personnel other than the operating personnel now 
on strike? 

3; Is it complainants' Position that this, 
Commission has authOrity to require Key System 
to submit the labor controversy to arbitration, 
or to meet the demands made upon it by its em
ployees? 

4. Is it the position or complainant~ that this 
Commission has jurisdiction over labor-management 
relations, and, if so, what 1sthe source and ex
tent of_such juri~d1ction? 

The contentions of the parties Will be summarized before diS

cussing the record and the issues. 

(l) Rule 45 of the Commis$1on's procedural rules provides as fol
lows: 

"Intervention. In a complaint proceeding~petitions to inter
vent and become a party thereto shall 'be in writing, $hall set forth 
the groundS of the "proposed intervention, the position and interest 
of the petitioner in the proceeding, and whether petitioner's pOSi
tion ~s in support of or opposition to the relief soughe. Sueh a 
petition shall be served and filed by petitioner at least five days 
~tore the proceeding is called tor hearing, except tor good cause 
shown. If petitioner seeks a broadening of the issues and shows that 
they would not thereby be unduly 'broadened, the petition shall be 
served and riled by'~pet1tioner at least ten days, and the par:t1es may 
serve and rile replies at least five days, before the matter 13 . 
calle4 for hearing .. 

"Leave will not be granted except on averments Which are reason
ably pertinent to the issues already presented, but do not unduly 
broaden them. It leave is granted, the petitioner thereby-becomes 
an intervener and a party to the proceeding to the degree indicated 
by the o~er allowing intervention, or by the presiding officer at 
the hearing." 



.' 

l~ny aepect3 or the above questions 

, , 

t10n of serv1ce l its function being to determine whether the $uspen-
... ,.' :-. r " I ••••• ... 

sion of zervice and failure to resume service is reasonable' or un-
.,.. " ...... ,'r,,' " • ; '.: ,.,,,, I' ",'_ 

reasonable under all of the circumstances • 
••.•• _,·r •• -;',-, • I:' "-": " ,," : _ " , 

The mechanics or' how the 
. , 

service would be resumed would come up 1r defendant refused to com-
.- • ,I • II. 0" '.- c J. I -. r.' ,"', 

-oly with a Commission order directing resumption of service. In - ".';,.',' ' " ',:- ' " ,',' .',,',. ',' ~ :, " . 
that event the Commission could seek appropriate action by the Su-

_ , ,._, • • r". • ~ • ',..... ' 

perior Court to compel resumption of service, and l it defendant did 
, .. '" /",; ';.', .. r , '.' ',' ". I I • 

not do 30 1 the Superior Court could exercise its power to appOint a 
. " " . I'. ~'. • . . , . "', • . • • ., . 

receiver to conduct the operations • 
.. t.: '.. .' .'t" • 

It would be the duty of the re-
. . , 

ce1ver to endeavor to reach a negotiated agreement With defendant's 
, " . ;,,',' ., .. ' 

employees , and, if unable to do SOl to subm1t the Cl1spute to arb1-
,.r' '.': • 

trat;ton. Complainants als~ s~e::ted that With preseD.t negot1at1ons 

deadlocked and serv1ce not haVing been rendered for 60 days, the 
, " ... ., , ,. 

Comrniss1~ could spec1t.1 a certatn period ot time, tor arrival at a 
, " 

negotiated agreement , and then order defendant to arbitrate I the mat-

ter l ,defendant to apPoint one arbitrator, the employees another
l 

and 

tne th1rd arbitrator to be selected by the COmmission. Complainants 
ft • 

contend that these proceedings do not 1nvolve the question ot 

whether or not the Commission has jt.U'isd1ct1on Over labor-management 
, -: I, 

relations. 
", 

come to ~he Comm1es1o~ immediately upon res~t1on of service and 

req,uest interim tare increases 'because ot the increased co~t ot op

eration. 

Pos1t1on of Defendant. l'he Commission hao no jurisdiction over 

labor-management'matters~' The labor d1spute 1c w1thin the exelus1ve 

jurisdiction or the National Labor Relations Board. The prescribed 
.. , .. 

. , . , 

administrative remedies betore the board have not been exhausted. 

No court'or commission ha.s the authority to orderdetendant to pay 

4. 



labor a certain amount of"mon~y. ,Defendant moved that the COmm1SSion 

set aside the. order, of: .. the Superior Court upon the ground that the 
,", <', - ' . • ... ... 

latter had no jurisdiction over the matter, .the Commission haVing 
._,' . . -. 

~rev1ously and continuously. exercised exclusive j'Uri~diet·ion ove:-
.' .' : : ' • • 1'1, • 

defendant's operations. '. ','-

The ~ompl~intl .,answer,. and writ in the Superior Cour~ matter 

were received. in. evidence tor .the·limited purpose ot showing the 

nature an~ status ot tl';-at ~.ourt .proceeding" 'but not tor the !,u.~ose 

of establishing racts 1n.the,present.proeeeding • 

. . It was stipulated that as a .. result of the strike. gr~at injury 

has been and is being suttered 'by a vast num'ber ,of 1ncS1V1eua1s., bus1-. .. . . .. 
nesses" e~rendant, and the general ,public. CO~lainant, also called . ~. ... .. 

~'i1tnessee. who testified .1:-.. substance .that t!?~ av~:rf.l/ge .w~ekday gross I. ' ... _ . 

passer~er revenues of the Municipal Railway of San Franc1sc~: during .... ~ • <. • • 

, ' 

the .21 wee.kd-ttys d-ur1.ng A~~t were approximately $3,,000 a.d,ay:.,less " ..', 4: . . 

than. du!'1ng the 18 weel<:d.;;:,y$ pr.ceeding July 24" 1?'53; thatap,roxi-

m,atelY,7500, public school 1'u,1,ls: in Oa.~land :'l~!':n:l:l.lyus~ public 
.,', ' j' .• '.. 

transportation; that a che,ck .trAde by- a banke:- .w1thvariOUZ Oakland 
I "... " • ". '. 

:::erchants .. ind'!.cated a "fal11ng ot:" of bus1ness a.ct1v1t~es z1nce 

July 24" 1953" With an :.ncrease ot. bU01n,eS$ !on o'lt:l.y1ng areaz; t!?.at -... ..... -
there haz been a occrea~e in the·htring of retail clerks 1n variOUS 

' ... ' - .-

~:'lduetr1e$ in Alameda County; that . the cazc load of var10uz hospitals 

,in Al~mc~a Ccun~y has d~cr~a:;:cd" c.nd that hO~~1tal e~lcyeeo. have 

had difficulty 1:'1 cbta1r.ing transpo~tation; an~ tr.~t patrol officers . .. 
of the Oakland Police Department have been assigned to traffic duty - ., . 

b~cau$e of ~ncreaocd cor.zes t10n of auto::1ob11e tra.ff'1c • 

. On May 29" 1953 detenda:1t 'and the local union.. in View of pro

ceedings then penl'!ing before the National Labor ReJ.at10!:.$ Board in

..,olv1ng a jurisdictional dispute .• agreed to cont1nu~ the then current 
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e, • 

collective bargaining agreement" subject to ~he ',right of the union 
.• " '. ,'" \ .. ." ~ I,. • 

to give notice of a ,desire to commence negotiations looking toward a 
I'· ":,".'~ • ,f 'r. • i"\ ." • - - -

modified or new agreement. Upon receipt of official notice from the 
.,. .,. • I _ 

" ' ·.t " .. 

National Labor Relations Board of the dismissal ot a ease' filed by 
' ... \- . ",. ... . - . , . .... 

a. :na.ch1.."'list's union, the local carmen's union, on June 15, 1953', gave 
. . ,.. .' .... -. ...... , . • 1 ,,-.. 

,'I . 

defendant notice of 'a 'desire to c'ommence negotiations,. There were .. , ... - ... -
" 

" " 

ilrther inter1m extensions of the: 'bargaining agreement'and on July 20, 
. . ." , . '.. '.. . 0.. _ .. 

1953 the union gave def~ndant notice or its intention to terminate 
... . ~ ~ ...... ,.' . 

., . 
" " 

..... ' 
, , 

the contract as'or July 24, 195J. ", ,., 

There have been approximately. 35 days of neg~t1a1;1ons bet~~een 

defen~nt an~ the lo:al_union. Federal conCiliators,' have partiC:i

pated in these negotiations. Defendant and the union were negotiat-- - - .-
'1ngthrough an 1ntermedi3,ry on September 11 .. 1953. The meeting ... _ -.., 

I!bro~e up" upon receiving ~ot1ce that on that day. the Superior CoUrt 

had issued a peremptory writ directing defen4ant to resume service. - "~ -
A citizens' committee appOinted by the Mayor of ,.the,City of Oakland 

, - , , 

was unsuccessful in its efforts to effect a settlement of the strike. - ... . ..... 

Neither the local union nor its parent organization has filed· with . . .. 
~e National tabor Relations Board an1 complaint against defendant .. 
c~ing unfair labor practices or refusal to bargain. 

Defendantts lines serve transcontinental railroad and inter-· 
.. ~-

.. ' .' 

state bus terminals, an airport and several military installations, 

including Oak ~Oll HoSPital# Oakland Army Base .. Naval Supply Depot, 

Naval Air Station and Treasure Island. It carries employees from 
• "I 

and to several ~lants the products of which enter interstate com-' .. 
merce, purchases ,goods and materials in interstate commerce, has an 

, , 

arra~ement for ~ee of certain of it$ tracks by a railroad freight 

carr~er, and deriv~s revenue from the advertising of nationally ad

vertised products in its 'trains and busses. Based on these facts, 

defendant contends that its labor controversies are subject~ the 

6. 
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" 

ju:r.1'Sd1ct~on',ot the National Labor;'Relat:rons'iBoard: 
I . • 

We ~e:ed not pause long on' the 'subject 'of 'the1n.tUry which "the 
. . -.... . 

·'pu.b~:1CJ' :'n~c'eSSar11Y" has 'been and. ~1$ ~ow suttering 'rro~ th1s ';str:tke, 

as ~i's .. .alw~Ysthe case where a strike 1nvolv'es' tbe publie transport'a--.. .. ... 
'.t1on service in any large metropolitan center' of' popula.tion. It ... . .. . 
w.ould 'be, d1ft1CUJ. t to overstate such 'injury. -

We hold that the eXisting deplorable conait1on result1ng from 
'- • - - ... I. _ 

the, ',susp~nS1on ~f' _ serViee by ~a1d utili t'1, _ resul t1ng ':!"rom sa1d 

strike, is sufficient to require the exercise by us" to the fullest 
• <I' _ 

,extent .. of all lawful power~ of this 'Comm1ss1on in an attempt to 

::br:1Ilg to an end _,tJ:le sus~ension ot s'~v1ee b! defenc1ant. 
, " ,. .,' The propos'1tion wh.1eh presents. itself 1s the determ1.na.t1on of - -, - .... '. -

:s~ehpowers. We h~ld that this Commiss10n has exelBS1ve_juri~aic~ 

:.t1on over the serviee of the defendant .. Key System Transit Line's'" - -
:~b~e¢t only to rev;e~l by the Supreme Court 0'£ th.is, sta~e to_ t~e 

~1m1,ted _extent provid.ed by law.. _ In all matters ?,f public ~t1"l'ity 

:regul~t1on" so _far as State law 15 concerned, this Commission s'ta:n~s 

-.next in authority to the Supreme Court or this State. In ourop1n1:0i:"; 
,. - .... ... <'. 

the Const1tution and statutes ot Cal1forn1a" as interpreted by tllet 
~. - - ~ . - -

Court, leave no doubt on this p01nt. (Miller v. Ra1.1~0~d Co'mr.t1SS1.'on". 

'9 Cal .. {2d) 190" 195, 198; ~eople v .. Northwestern pac1f;.c R.-C'o;.,;, 

20 -Cal. ~pp. (2d) 120" hearing 'by the Supreme Courtden1ed; @:s.taiot 

v .. 3pper;1or Court" 30 Cal. (2d) 905" 912; Se?d:on v. A.T. & StF~ R.,j~; 

~ 173' Cal. 760" 163-764; r,eople v. Brophy, 49 ~a~. AP~. (2<1) l5; 

bea.r"..ng by Supreme CO'1.2rt denied; Northwestern Pacific Railroad Co;. - - .... 

v. SYRer1~r ~9urt, 34 Cal. (2d) 454; Live Oak W. U: Assn. v. ~1t= 

road ~ommigs1on .. 192 Cal. ~3~, 143; Clemmons v. Railroad COmmissiOn; 

173 Cal. 254, 256-258; Pac1fA¢ ,T~lephone & TelegraBh Co. v. Eshleman; 

166 Cal .. 640, 650" 655-656 .. , 658, 689.) ... 
.It is strenuously 'Urged. 1lPon us that we order the defendant 

7 .. 
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ut·1l1tY." 1".~~hw~~h;J _ t.o:.x:e~\1l]le, ~v.iee:, upon, pain or being' held in eon

tempt 01" the.. COInlniss.ion", should.. it: not·; comply and further subj~ct1ng, - -~.. - ... - .. 
1~self to .. the hea.vy penal~1es prov1deG!· tor by_the PubliC utilities 

Code flOWing trom such failure to re$~~e service •. Also" we are .- - _. 
urged,to order the defendant to suom1t the labor dispute W1th its - ... . -
employees to arbitration or in sorr.e other manner resolve such dis-

, - -
pute so that the stri~~ employees Will_return to work. 

All these propositions we have considered and had considered .- -..... _. - ... 
long:·pr1or to the f1lir..g of the compla.ints in the above-entitled - -
cases. We Shall.proceed to discuss these proposals_andsugg~$t1onS. 

In approaching, the, subjec: of.power and au~hority exercised by 

governmen~" we ~~st ever keep! in mind that we live under a govern

ment or laws· and, not: of.· men and that due' process of law must be 0'0-- - - - " -
served .. , Also" it mus~be kept in ~n~ tI.:at". even where .Jurisdiction 

and powerlawtully eXist" such jurisdiction and power must not be '- .... - - ... -
exercised arbitrarily or. otherwise unlawfully. Likew1se 1 we must -
:te:nindours.elves that· there are areas. of. human cono.uct which govern ... 

. '- - - --
ment ~has"n~t,: seen i"it, to enter- or to regulate,,: belieVing that it is 

better, to :,l~av.e,.such' ;co,nd:uc.t., to', z,elt-regulat1on than. for. government 

to enter such~,1"1elds·. , In- such: areas:. of, human·'.conduct;· ,government - - - .... 

has established, a poliCY, or non~regulat1Qn:.. Furthermore',;. ,we deSire 
. - - - ... 

to pOint· out that regu-lat1on is not. itlh~rent 'but must· 'be,' based upon - - ,.... ., 

some constitutional" statutory or established common law proviSion - - - - - -
or prinCiple. This Commission is a creature of the law and must stay .. - - - ., - -
w;thin the law of its creation wh:never action is taken by it •. Of

ficers of the law should be the first to set an example of obedience 
., - - --

to th:, law. A ~b11e ~1"ricial who is, h1mself~. a lawbreaker violates 

the high trust With Which he has beon clothed·.. A des1ra'Dle end can -.... - -
never. be justified 11"~1t must be ,reached_by unlawful means. T.here

tore 1 we· are not permitted by'law,to achieve a lawful object by un-
/ 

8. 
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lawful means. The desire" however. .. jus.t1£.ied" to solve a. human pro'b-
.' 1 _. ' , • • .... .. . 

lem never can substitute ror lawtulauthority to accomplish such 
" I· • 

\, " 

solution. 
' .. 

The peop~e or t~1S State and the Legislature have not seen fit. 

to outlaw strikes and lockouts and to,provide governmental machinery - . -~- -
f~:.~ec~~~ those legitimate objectives of la~or and. mana~ement 

I',' 

which strikes and lockouts are supposed ,to achieve. Therefore" - " '. . '~....... - -.. , . 

strikes .,::n~ lockouts are lawtulprov1ded th:y are pursued W1tI;in 
"I ,'. 

lawful l1m1ts. These are stubborn facts which we must, recognize. t _ _ ... . . . . 
As or the pr:,sent d.a~e", cOllect1v~ 'bar~a1ni~ to resolve labor-

ma.nagement disputes is favo~ed by publ,ic po11cy over the use of' com-
"r" . 

pulsory process. (X2;gngstown Sheet & Tube Co. v. sawyer, ... 31+3 t.T.3 .. 
," ...... . .. --.... 

57~"_586,, 96 L. ed.1153" 1167.) It follows that collective bar-
.", - .... . . 

ga.1n1ng procedures should be g1ven a fair trial .. Opinions may d11'-
" ' 

.,.... ,,,' 

fer as to how much time should be con$umed in such procedures. -- '- -... -
We are or the opinion that th1sCommission" lawfully" may order 

-:- - .' 
the defendant utility to resume service but" unless such order be - ~ ' . .. , .: 

qualified and conditioned upon the, taking of' all rea.sonable and law-"- . -
ful means by said defendant to resume service,,'such order would be 

- - " - 10" .. - -- ... 

~~ealistic and mean1~less_because of the existing ~trik~ on the 

part of ~he employees o~ said de~endant. The.: l~W neither performs 

nor requires the performance ,of 14le acts. Neither does the law - - -. .... - _... - . 

require impOSSi~11it;e$. It 1$ a perfectly lawful:defcnse to any - - - - ... 
order of a publiC t:-ibunal if' 1t appears that it is'not· possible 

to comply with such order. 

We know that the only way :::erv1ce may be re5'1.mled 'by this utili

ty 1$ through the settlement of the present strike~No one sug-
- -

sests that the derenda~t attempt to resume se~vice 'by employing op

erating persoMel ~uts1de the group ot _ operating_employees of d'e

fendant now on strike.. No party to this proceeding has suggested 

9. 
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.' 
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':,' , ',';~ . ..i, .,.~, ~ " 
f·.~ • ' ••• ' : 

the employment or so-called strikebreaker$~ :"~e "Wil; not:,order said 

defendant to p:rform an act which could"be '\'s'a'1d" to involye:;;;or invite 

the use of strikebreakers and thus add to the present woes of the 

public. \"; . , I. " 
•• ~. I ~.' • 

The law imposes 'Upon said d:1"endant,,·the a.1"~irmative~,<;t=:ty to fur-

71sh reasonable and adequate service to the" pUbli'c:,at alld:,1mes" all - - -.... ... 

the facts and surrounding Circumstances 'beingtaken"j,nt,o :¢ons1dera-- -' 
,tion .. In the present circumstances" defen~nt 'is Jres.u.1~ed by law to 

; take every rea~onable and law~ul means availab~e'::to1',1t:::1:r; an attempt 

'to resume service to the_publ;c: Also" there' is a duty inc'Ull'1bent 

upon the em~loyee~ of this utility to exert_ev..e'rY' reasonable e~:t:ort 
. . .. 

to bring th13 strike to an end and thusfac1l1tate the resumption 
- - - - -. \ " 

,of, service to the publiC 'by defendant. '~"~he ut,il1ty and its em-- - - -
:: .<. :,', .ployees are equally obligated t-oact in::'thei.,pilbl,i:C interest. 12 

-. - - ' -

". - ... 

''Unreasonably prolong this str.1ke is to act contra.:r:y to the publl¢ 

interest. 
,.... ~ '. 

., ~ . • " .'" ',I ; ~. , 

The s~gestion that we order the ':'defendant to submit to arbi

tration or meet the demands made upon 1t'bi"'its employees" in our - -
opinion" would be unlawful. The law" as 'it now stands" conters no -
suCh authority upon this CO~~1ss1on. Very recently" the Supreme - -. - -
C~urtot. t~1S state .,~ssed upon th~ implied powers of this CommiS

Sion and" in our opinion" the holding of·tha.t C~~t on such. su'bJe~t 

rejects, any thought that we possess powers 'sufficient to order this 
- - _ ' - wt •• 

.. ', " 
T ....... .. 

utility to submit to ,arb1tratlon 'or to meet the demands made upon it - ': ,.- -
by its emplo,yees. (PacifiC Telephone '& Telegraph Co. v. ~bllC 

..... - - - '.1','1" • 

Ut1;11t1es Cornm1,S5jOn" 34 Cal. (2d) 822" 828-829.) In only eompara-
- I'I ... , , . 

, tively recent years, has the Supreme Court of 'the United states recog-.- , " 

'''nized that government could enaet laws calculated to effect compul-

eory adjustment or labor disputes. - --
The evidence indicates that this util1ty has not exhausted all 
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I' ',' 

reasonable and lawful means" to, resume service to the publiC" a duty - - - -..' - ... 
wh1¢h1s enjoined upon it, 'by law. We will, ~1rect defenda.n~ t~ take 

and'exhaust all such means and to make repox-tz to' the Commission as 

to the action taken. - -
It,is not inapprOpriate to here potnt out that the same situa-

- .' - - ... 
~ion'as is pr:8ent:d ~,~h.1S strike has 'been ~resent~~ to the Commis

~on several times in the recent past. ~hcrc is nothing new or novel - ...". - - - -
a~out it. _But we believe it is timely t~t governmental author;ty 

d;d something to prevent the rec~ence in the future of such Situa

tions by the enactment of appropriate regulatory laws. - ,. , - .. 
Counsel ror the complainants advanced the proposition that the .. - - -

level of wages to be paid ,the employees or a utility is no dirferent -- - - - --
than ,the cost of a facility which the Commission orders a utility to 

. - _ ... 

install. Such content1.on" to say the very least" is unrealistic and: - - - -
constitutes a great oversimplification. It need only be observed - ... - ,. - ... 
that a utility may choose among many suppliers of facilities and no 

,... - - - - -
supplie~ may strike and bring ~h~ operations of cuch uti1;ty to a 

stand~till just because the utility refuses to pay the price 3uch~ 

s':lpplier demands·. .. 
• I ~'. ,~... ~.',", I .... • 

A further proposition put forward b:y- counsel for complainants - -- "'~ ...... , , .... ,. 
was 7 1n effect, that the exPense which would be incurred from the - ..... -. - -
payment by the utility of,increased wages is guaranteed or in some .. ,- - -
way insured by this Comm1ss1on. The exact contrary is true. We 

,.. - - ... - -. ... 
desire to make it clear ~o thiS,ut;l1ty and its employees that_it 

would be unlawful for this Commission to undertake to assure either - - - ~ 

or both in advance that any rate increase will be granted to said - - .... --.~ - .. 
utility or that the CommiSSion will underwrite any wage 1ncreasc - - - -
which may~be ,granted by the,defendant_u~i11~Y to its employees. Re

duced to its 'lowest, terms" the proposition is that the employees of .. -- - ---
a publiC utility demand a wage increase; the utility re3izt~; the 
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employees strike a'nd _ this Commission is obligated to p~t up the 
,~ •• .. , • • • I " • • ~ 

money,'so to·'spea.k,in· the torm.of a ra.te increase, which must be -. ... 
borne by th~~ pub11'c, i~ o;der thai the ~~ma.nds or the employees be -- -.~ .... .. ; . . ,. f: ~ 'II' • , • ~. '\ 

met by the utility and the str:tke terrn1nated. This Comm1~$1on Will 

not become a;~;t; to such a. sq~e~ze~Play procedure. It is enough 
, • ,. 'I ""1' f 

to say that_such a' proposition is unlawful,,_ Re~lat10n does not 
, ." ., ~ . ,.,. t'. .' .: . ., 

guarantee" insure or assure a utility that it will earn net revenues. .. .. --
", •. ,.... ;' .... j • 

(Fe§eral Power Comm1ss12nv. Na.tural Ga$ Pipeline Co .. " 315 u.s. 575, 

S9b; 86 L.:~d.' 1&37~:l052; Snwth'v .. Ames, 169 u.s. 466,544-545, 

42 t. ed. 8l9~' 848.), It would be contrary to law for a re~latory 
• " :, 'I " , 

body to attempt such a guarantee at the expense' or the public. A 
.:- '. -. ~.'~. ....' .f< 

utility is constitutionally entitled to an opportunity to earn a . - , 
". • • '110."1, " I • I , 

reasonable re-turn upon its investment reasonably employed in the 
"; '-:"',. \ ' -"; , 

service of the publie 'but noth1llg more. It'l after us,1ng all reason-:-
", . , .. ,' .. ,' .', . - '! - - -

able means, available to itl such utility cannot earn a reasonable 
", - ......... ~....-

, \., !, ,." • I, , 

return and 'thus surfers confiscation, it has a conztitutional right 
- .' tot _ 

. ' '. " . ... ~ . 
to go out of bUSiness. '(Ral1'road Comrn!sSio.,!; v,: Eastern Texas R. Co'., 

~6~·U .. S~ 19~ e5~86:"68 L~ ed .. 569, 572; Ft. Smith L1,ght &; Traction' 

These 

are ~~les of law whieh'we desire to impress upon all the parties to 

these proceedings. 

During the hearing or these matters a suggestion was made that 

the Superior Court of 'Alameda County could be asked to appoint a 

receive~ for the utility.. Baldly stated, this WOUld amount ,to 
... .'-

seizure by gove~~ent. Seizure 1$ a last resort in a matter of. 
- -.. -

this r~ture and must be author1Zed by oome constitutional or statu-

tory prOvision. (YOUngstown S.he~t &; Tube Co. v. Sa:w:ver l 343 'O'.S. 
- . -

579" 96 L., ed. 1153.) If there is any law or this state Which, .. - .. 

would authOrize such drastiC action, it would have to be the Public 

utilities Act for the reason that, ae yet, no emergency laws have 
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be;nplaced in operation which 'would 'apply to this eontroversy. 

Seizure is th; most onerous or a:l~ legal procc~ures. (22 Cal. Jur. 

432-.) There 1$ no such a proceeding as an action to appoint a re-.. - ~ ..... 

(22 Cal. Ju:r. 433.) Appointment or a receiver is ancillary -' - -.,. 
t~ an~ in aid and _ s~port of s~me primary cause o~ action. Justi-

ticat10n tor appointing a receiver must b: round in t~e statute. 

(22 Cal. Ju:-. 440.) In or<S:er 'that a receiver be appointed tor a - ...... - -
str1~e:bound_Publ;C util1tYI it would be ~ccess~ry either to enact 

specific legislat,.o:l to th\},; end by ~,:ncnd~rJg said Act or to aZOu.'TlC - -
t~t _ t~e broad P""o·!1:::10!ls of Sec~ions 701 an·j, 702 01" th.e Pu'bl~c 

utilities Code grant such authority. We have never so construed - - - - ~ 

said. section of ellid Code a~d the decisions of' th,e S'i.l'p:-eme C'ourt of - ~ ~, - -
this State do not inC/,icate that any suc:'l authority resides in thoze 

. ~ - - -
sect1o:ls or el:::ei'Therc. Ii" this Commission may not e::e~cise sueb. - -
author1t~ _ we knO"lr of no ot!'ler Sta~e tribu."'la~ wh1~"l. ":'$.y. Should 

the Su~erior Cou~t pu~~t to apPOint a rec~iver in the present eir-
- - ot_ 

cu.'Tlota:lces .• this COrnr.l1ssic'n .... 'ould not: reco.s.n1.zes1lch pu~orted ap--.... - -
p~1nt:nent ur.t11 the order a~~o1nt;l'1-Z such r~ce!.v~:':" zho':lld bo af

firmed by the Supreme Court of this State. An attempt was made to - - - - - -
enact leg~s:at1cn at the lS53 session of the LeSi$lature authoriZing - .. ' - - -
the appOintment of a r~ce1vc~ tor a public utility when it tailed or 

refused to fu.~1sh reasonable and adequate service but such propozed 
_ ot. ~ 

l:giSlat1on never reached ~he floor of :ither House. Th: prov1-

s i~ns of State la~·~ :!r.p~~er1:-..g the ~up~r10r Court to a~point a re

c<:1ve:: hC'.ve no G1.~~lice:~aon to the ;n~t~n~ c~n,t~o",erSY. No conten

tion iz made that the defendant utility is insolvent or that its - - - - - - - ~ 

finanCial integrity is seriously impaired. On the contraryl the - - - -
contention by ~hoz= who_urge the appOintment of a r!ceiver is that 

th: defendant is_f1nan:iallyable to meet the_wage increaze de~nds . 
... ' ~."', . 

oeing made upon it by its employees and,that it unreasonably fails 
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--
to meet such demands or su"om1t th~' d1;Put!' to '"a.rb1t~a.t1on~ " N~ law

ful grounds for the appoi~tment of a rece'1ver' have been shown~ . 

Defendant requests that we set aSide" the order and mandate' or -
the Superior Court of Alameda. County whiCh p,JX.port~d to order and' - .- - - --
d1rectthe'ut1l1ty to resUme service. That this Commission has au-

. - --
thority to' set aSide' a fina.i judgment ~f' a SuperiOr" C~r~" even 

though su:h'judgmentMmay have be:n'va11d when_renc1ered.!: it su?h 

judgment interfereS. in any way w1th the exercise 'by this CommisSion - - - - - - .. 
o~· 1~S' juri·SCl.1ct1on" _we entertain _n~ doubt. (Mll,ler.'I1. Ra1lro::d C?m

m1s'Sl¢n" sUPra.) :Being of the opinion" however" that such act:ton is - - - - -
n~ither'nece$sary nor app::opr1ate at :hiS time" said request i~ de

n1:d:"Neve~theles~" !e Wish to mak: it pe~te~tl~ clear that" in our 

opinion" this Commission has exclusive jurisdiction over the subject - - - - .. ~ -
:natter' ~con¢erning which said Superior Court sought to exert its jur:ts-#0' _ _ _ ... _ 

diction' 'by~:render1ng . sa;d orc1er and manda.te. The Constitution anc1 

laws 'Of'thi~' sta~e" as 1~terpreted ~Y the supr~me~court .. leave no 

c.oubt on this pOint~ (Miller'll. Rallroad C?'r'!I,"'1~~.1o~, and other 

casei,,:_ supra.) The 'order an~ mandate or 3a1d Superior Court shOW 
.... - - - -

onthe':':r face" that the' defendant is a pu~liC ut·i1ity and that this - - - - - -
Cornriifs'~ion ha.3 assumed _and exercisez jurisdiction _ thereover. In 

such Circumstances" said order and mandate are void and the law 
.,. - .... ... 

If the Superior Court, lawfully" - -
'::Jay 1ssu: or~ers to a _p,:b11C .. uti11ty concerning service rendered to 

the public by such utility, it may" also .. issue orders concerning 

rates" safety matters or any ~th~r s~bject of regu~at1on and ~hus 

completely suppla.nt th1z Commission in the regulation of public --- ., - -_ .. 
ut11;t1es._ The whole scheme of :egulation or public utilities es

tablished in 1912 woulc1 be demolished. - -
We do 'not_pass upo:: the pOint ::a1~ed 'by th: dcfcnd.a1.:t as :0 

Federal authority applY1ng to certain issues raised herein" being of 
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;the opinion that the same is unnecessary to the decision rendered 

herein. 

We desire to .. rem1nd defendant and its emp1oyees.that the de-- -'-
tendant utility 1$ performing a. function of the state (Swrth v. A~es, 

169 U.S. 466,., 5lj:4"S48, 42 L. ed. 819·, .. 848-849) I and that it exercises - '- .. ~ - . .... -
an :xtraordinary pr1Yi1ege.:.and.,occuP1~S ~.:priVi1eged position. 

(United Fuel Gas Co. v·. Ral1:oad Comm1ssion" ~78 U .s. 30~1 309" 73 

L .. eq ... 390",:396.) -. !n such circumstances" a"higher duty is· owed to .. - - .-
the,public.then .. 'by an ord1nary buzinessnot so a:'fected With the 

, _., .... ' ; .. I , .'.' '" 

publi~ interest • 

. Our conclusions as to the 1mpropriety or lack of authority on - - - - --. -
our pa:t to_iSS¥: ~ompulsory directions t~ this utility" as 1nd1-

ca~ed'in this op1n;o~1 are subj:ct. to. review 'by the Supr~meC~urt of 

this State •. ·A .petition for review to tl'lat Court respect1ng the de-- - . '- -' -
e1s1on· he:'c1n may be. riled and~ .under the law I' that Court 1s re-.. - ... - - - ," -
o.uired. to give to such petition expedited action. This que~t1on - - - .. . 

could 'be disposed or wi~h d1~Pa.~ch and conclus1ve1y" co far az the 

law or the State, of C:3.1ifornia is concerned .. - - -
F1t.:all!" we Wis1.:'~O observe that obedience to_t~e law as it -

.!tX,1sts is, in our opinion" the first duty of the cit1zen. It is 

~o~e i~ortar.t that· we o~serve the law in hard cases, such as the - .., - - - ... ~ ... 

instant· easel than_in easy c~ses. O~ constitutional guaranties 

were constructed With a_parti:ular view to ~rd cases, where only 

such 'bu!warks C~~ld ~v~il against the surge and ~weep or an enra~cd 

an~ unWise; pu"olic opinion. ~et us not fo::'s<:t,.the recent Steel Mills 

Seizure cases where the President of the United States was told by - - -
the s'UP:.:eme Court t~at his se:tzure_ot these mills w~s unla~t"ul" a1-

t~ough_"t r.Ay be sa~~ that such seizure. was not ent1rely.~~th9ut 

historical and legal :9!'ece~.ent. C.X.2:ung?to~rn Sh<-:,~t &_Tlf~e Co, v. 
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I 

• I, : ", J~ I ;~ .. 'r: "'. . " 

Saw;rer .. 343 'O'.S."579,' 96 °L. ed~ 1153 • .) 

" 0 R D E~R .... -..- ..-.. ' .... 
- - - - -

.' • • • , ....., 1 j. • ,.' ". ~ • ''lI , \ . I, ,f' I' t I ., • •• 

Based upon' the findings and evidence' in' ·these eonso11\1ated cases, - -
. { , 

.. ," its officers, ser~ants 'and agen~s take and ~ust eve~ reasonable 
... .'. • .~ ,. " " I I 

• . and· ·lawful means ,to resume service to, the public and sa1<1 def'endant 
- .. ..... - - '. - -! ... 

" ... 1$her~by orcler:d. to~p~rt;,:daf~ to: thi~ Commission, in !l"1t.1ng, the 
, .. 

-,'.:: s~atug of' the dispute whieh exists between defendant and 1ts".e~~. 
- • II 'JI,I . .. / ,. , 

:'. ''Ploy~es and the mea~ures taken to settle such dispute' and to resume 

service to the publiC. - - . .~ ~' .. :, ' 

.; ." . . , ... ~. "'. Wew111 hold thi$ proceediDg open tor the purposeiot entering 

such 8upplementar'lJ orders ,as., may·:a.ppear appropriate. 
..... - - .. r,: .' . 

". ", .; This decision shall become ef':t:'ect1 ve two days after" the date 

hereof. -
-T_.' ._. Dated at San Franc1sco,nCa111.'orn:ta, th:ts..;Z l4 ,day of 

. ~ka..tM.) , 1953. 

a~?-r-
I 


