
B'Z:'OR£ THE PUBLIC UTILITIES COMMISSION OF TEE STATE OF CALIFORNIA 

FRANK ROGINA, ) 
) 

Complainant, ) 
) 

vs. ) Case No.. 54-76 .. 
) 

MENDOCINO STArE HOSPITAL anc: ) 
R. S •. ROOD, ) 

) 
Defendantz. ) 

---------------------------) ) 
TAIMAGE IMPROVEM8NT CLUB, I~~C.,) 
a corporation, . ) 

) 
Intervener. ) 

Cordon McKenzie;, for Frank Rogina. 
Edmund. G. Brown, Attorney General, Stato of 

California, by Adolphus 1~oskov1 tz, Deputy 
kttorney Ge~eral for Menaocino State 
Hos-pi tal and R. ~. ROOd

i 
Superintendent, 

Mendocino State Hospita • 
Charles Ka.seh, for Talmage Improvement Club, 

OPINI.ON ----- ..... --..- ...... 

Nature of Proceeding 

. 
In(:. 

Frank Rogina,.whose w~t0r service in and near the 

unincorpora.ted'Town of Talmage, Mendocino County, was cOl"tificated 

in'1949 (Dec .. 42766, l~pril 19, 19~9, Appl. 29618), alleges 'by 

complaint filed July 11, 1953, th~t Mendocino St~to Hospital and 

its superintendent, Rood, arc selling w~ter unlawfully to tho 

gcner~l public within his certificated service ~rec. Complain~~t 

socks ~ conSo ~nd desist order end en ordel" or condomnation of' 

defend.~ts % fccili ties,~ Tho~ l:ltterre'luost wc..s ~'bc..ndonod at tho 

honring. 

DefondC'.nts deny the material allegations of tho complaint 

I".nd assort 1nck of COmmission juri'sd1ction over them upon the 
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g!"oU!'lds that (1) the State b.as not consented to be sued and (2) the 

State is selling only surplu.s water. Defendants a.sk that the com

plaint be dismissed. 

Talmage Improvcmo~t Club, Inc., a nonprofit corporation, 

alleges that it receives surplus water from the hospital under 

contract with tho Stato and distributos the water on a nonprofit 

bo.s is to its l.':lclllboX's only. It 0.150 seeks dismis sal of the' compl~1nt 

on jurisdictional grounds. The Commission, by order do.ted 
.:' 

Sept~mber 2i~ 1953, 'granted the club's petition for leave to·inter-

vene and enlarged the scope of the proceeding to determine whether 

intcrv~nor hzs boon or is operating as a public utility water 

corporc.tion within the moaning of the Public Utilities Codo. 

P'..lblie Ho~rine: 

The case was submitted on briefs following a public 

hc~r1ng ct Uki~h on Octobor 7, 1953, bo:ore Exo.miner Grog?ry •. 

Tho ~idcnec 

Rogina serves some 186 customers in an c.rco. a.pproxiI:lCtely 

three miles north and sO'1lthal'ld e. milo and ono-q,uertor oas·t ~d 

west, located generc.lly bctw:ecn the Russic.n River and tho Mendocino 

St~tc Hospit~l cntr~nco end north ~~d south of the Ta~~go Roc.dwh1ch 

con..""J.ccts U. S. H1ghwc.y 101 c.nd ·the hospital'. 

WCtt~r is :pumped f:rom ~.well locCtted in etn old bed of the 

RussiCtn River, to ~ reseI'voir of' 200,000 g",llons storCtge c~p~city 

situnted ct ~ higher elcv~tion so.oe 1,200 feot. o~st of tho well in 

tho north cCl'ltr:'ll portion of: tho CtI'ea.; Most of Rogina r s customers 

3rO located immod1c.toly north C'.lld south of the Tn~ge Road.. The 

d1stnnce from the resorvoir .to the southernmost customer· is about 

8,000 foet. Rog1nc. t s distribution metins. rnnge in size from 8 to 4 

inches. All custOQers served' by Tolmage Improvement Club, Inc., 
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are located wi thin the exterior boundaries' of Rogina ts certificated 

service area.. 

Rog1na t s rates for domestiC and commercial metered serviee, 

established in 1949, commeX1CC at $2 per meter per month. for a 

,/8 x 3/4-inch meter, which ZLllows up to ;00 cub1c feet of water, 

or 3,740 gallons. Rogina alsomaintnins a schedule of 'meter rctes 

fer 1rrigation service, whil:h is rendered subject to" pri¢r dem:lnds 

of the domostic and commoroial consumers .. In '1953, Rogintt suppli?d 

irrigc.tion ·..,eter to only 8 of the 35 acres of land so served in . 

provious ye.:l.rs. 

The Mendocino Stnte Hospitel, ['.n o.gcncy of the Sto.toof 

C~lifornia, Dcpnrtme.nt of MOl'ltCl.l Hygiene, sinco 1938:hets. supplied 

w~t~r under ~ 10-ye~.r contr~ct, renewed in 1948 ~d Cl.pprovedby the 

Dcp~rtment of Fin~ce, to the Tc-.lmc.ge Improvemont Club, Inc., 

incorporCl.ted August 9, 1937, undor the nonprofit corporC'otion l~.ws 

of C~lifornil\ for the, stCl.tod purpose I1s0101y of delivering we-ter to 
(1) , .:, 

its members nt cost.~ The contrc-.ct, which is terminable by mutual 

consent of the pc.rties or 1,j,pon 30 dOoYS t written notice' by the Sto.te 

to the club of intention to' reduce or discontinue tho' supply,. 

proVides in substc.nce for the sCl.le by the Sto.te to theclu'b 0'£ not 

to exceed tro,OOO gc.llons pc;r d~y of "surplusn w~ter t'.t 5 cents por 

1,000 g~llons, delivered Cl.t ~nd mc~surod by ~ m~ster meter loe~ted 

inside the wcst g~te of the: hospital. 

(1) Historicnl1y, ns o.ppotlrs from tho plet";d:1.ng filod by Talm~ge 
Improvement Club, Inc., the eorporction wt\s formed for tho 
purposo ot sccuring n substitute wntor supply for its members 
",ho, idth their preaocossors, formerly obtC':inod w.~tor from 
Mill Creok, ~ tributary of theRuss1~ River (fod in p~rt by 
springs locc.ted on St~te property) C'.lld from wells. Divorsion 
of Mill Creek w~tor for hosp1t~1 usc (othor th~ h~~n consump
tion) led to the ~rrc.ngements conc1udod botweon the Stcto nnd 
the club for supplying the l~tter with wcter. 
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The Talmage Improvement Club, Inc., distributes the water 

received from the State through l1nes constructed, at var10us times 

since 1937, by means of assessments levied on a square-footage basis 
" 

upon the property owners within its seMcle area. The club charges' 

its members at the ro.te of 6 cents per 1,000 gallons plus ,O,cents 

p~r month tor water delivered through approximo.tely ~7 individual 

l:leters. S¢.t:lO proporty owners hO-ve more th~ one mo'tor. 

Although tho clubts bylaws proVide that all porsons who 

furnish proof of ownership of land in foo simple ~Nithin' the extorior 

bound~ries ot 1 ts service ~reo.. ~y become mombers, by s'igning the- ' 

"oylo.ws nnd ~groe1ng to tho torms thereot, tho officials or the club 

were unable to produco for the record any set of' bylo.ws beO-ring tho 

s1gn~ture 0'£ ~.ny member. No membership cort1tico.tos ho.vo boen 

issued, o.s provided for in tho Articles ot !ncorporo.t10n. No moet

ing ot members hOos beonheld for at loast, five or six years, 

eol though thore ho.vo occo.sionC',11y been meetings of the bonrd of ,', 

directors.. Prospectivo memeers socuro w~.tor servico by proVing' 

ownership of their premisos, by purchnsing n motor it one is not 

alrco.dy installed on tho pro,perty, by requesting the clubfs', metor 

reader to turn on tho we-ter ~nd by paying tho monthly quantity bill \ 

plus the, 50-cent service chc.:rgo. No other tormf.'.l:Ltios o.re involved 

in socuring service. If pre::n1ses ere ronted end tho lessoe .fc.11s' 

to pay the w(l.ter bill, the' c'lub attompts to collec't from tho owner. 

Tho club h~s not hc.d c new custom~r tor the p.:o.st yet\,r or more. 

All domestic wntcr used ~t the hospitcl or sold outSide 

the hospit~;l grounds is p~pl:ld trom ~ well locctod on thohosp1t~1' 

grounds. Tho well ptmlpS int,:) Zt 100,000-go.llon elov~.tod stor~~go 

t~.nk end is ~lso used., duri~~ dry spells, to replenish tho wc.ters of 

Mill Creek behind tho hospitnlfs, diversion works·.. From Octobor, 1952, 

through Septol:l'bcr, 195'3, M ostimo.ted totel of 191,197,5'00 S,ru.lons, o~ , 
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wo.ter, was pumped. from this well. Of thct CI.mount, only 9,069,2;.61 

g~llons, or less th~~ five per cent or tho totel pucped,wes sold 

by the Stcte for domezt1c 1;,50 outs1do tho hospitnl grounds to the 

T~lcC'.ge Improvement Club ~nd to five individu~l users, nmong them 

the River Union School, .:-.11 or whom ~c locctod within or cdjc.cont 

to the southons torn portion of Rog1nt'. f s service ~oc. south. ot, Mill 

Creok. These five customers roceive wc.ter from the hosp1t~·l. through' 

i ts so-c~.lled D,C'.1ry Line, or m.lin. Thore is no connection 'between 

tho mains or tho T~~~go Improvement Club end tho, pipolines which 

serve thoso fivo conS\lmers. 'l'he level 01" tho we-tor in tho h.osp1t~1 

woll h.';I.s., remt11nod constnnt Cot 26 foot bolow, tho surfC1.coot the 

ground for the pest 24 yccrs. ' despite c. stecdy i,ncrocsc in tho 
, (2)· 

~oUllt of water pumped. 

Conclusions 

The~rguments, with supporting cuthorities, c.dv~nced by 

tho three pert1cs to this cose hnve been reviewed. It is cle~ 

th::~t tho hosp1t~l, e.s ~ 1nstrumontr!11ty of the Stcl.teof: Californic., 
. " 

is not C1. pr1v~.to corporo.tion or D;ssoci~tion cepC;blo ot being, 

subjected to the regulc.tory ~.uthori ty of this COmmission in tho 

circumstnnces disclosod by-this rocord. (C1tyof P~st1.denf-t v. 

'R~ilro~d Comrn., 183 Ct\l; 5'26.) Nor is the hos,p'i t~l Cunon~ble .to 

our ~utb.ority under the Actior Rogul~t10n of Wnter Comp~n1es 

(Stets. 1913, Ch. 80; Public Utili t1cs Code, Secs,~ 270i~2712),· 

since, the rocord shows ~d we s'o find, it is ongnged in the sc.le 

of surplus water only t.:.nd thus is exempt from control . u:ndc r· the. 

specific provisions of the Public Utilities Code, Soc'. 270l+(t'.). 

Rogina, thorefore, hC'.s, no logC'.l CC'.USO for cOl:lplf.'~1nt, 

despite the uncontroll~bl0 .M.ture of tho eompet1t1onto which 

, (2) Tho hosp1 tal is now d1,gg1ng M ~dd.1 t1onc.l well to boo used tor 
s:tandby purposos. 
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h.is oporations arc su'bjoctcc:. by the activities of the Stato 

hospital. 

The Talmage Improvement Club, Inc., whose status has boon 

mado an issue in this caso, cannot bo h.eld to ~e a public, utility, 

under !amil~ar rulos, unless an unequivocal intenti¢n to dedicate 

its properties and servico to the general public, C'2.n be round to 

cxist~. Wo d.o not find such .':l!l inter.Ltion on this :rocord. Tho tact, 

howcvvr, that it bas clotb~d itself in the garments 01' anonprof1t 

or mutual water company (Public Utilities Code, Sec. 2705') wOuld: not, 
01' itself, procludeits regulation as a public utility ii'1t othor,-' 

wise were discovered to,be .:lc.ting as one. 

Despite the r~ther. intorm~l mc..nnor in which th.e c-lub: 

conducts its bUsiness :llld be.C',ring ~lso in mind th.c.·~ it wc.s ·orgo.n1zed 

to provide ~. subst1tutewator supply, interruptible o.t, best, for' 

persons in tho loc~lity whosl:l former sources of' supply he.d boon, 
, , 

t.~cn over by tho Stcto, we arc not l=lorsuadod thct such~ '''cloer 

ccso of ded1cntion' to public, usc hes beon mado out' e.s would': compol 

~ f1ndi.6.g which would testen'upon the Tco.lmc.ge Ill:i:provemont Club tho 

st~tus ~d burdens of ~ public utility. 

The compl~int willbo dismissed. 

o R D E R 
~"-"---

Public heering h~ving beon hee herein, evidence nnd 

crgu:nont having boen receivec. .~nd conSidered, tho m~ttor having, 

boon submi ttod for dec1sion,the Commission now bo·ing fully! edv-1sod 
, ", . ~~ , 

~d b~sing its ordor upon the findings and conclusions contn1nod in 

tho forogoing"opinion, 
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IT IS ORDERED th~t thv compl~int of Fr~nk Roginn herein. 

be ~d it is hereby dismissod. 

~lio effoctivo dntci of this order sh~11'bo twonty dcys 

· Commissioners' I • 


