Decision No. | /4':(9535 - @‘?5@ %A&

BIFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

FRANK ROGINA,
Complainant,
vs.

MENDOCINO STATE EOSPITAL and
R. S. 200D,

Case No. 5476

Defendants.

TAIMAGE IMPROVVMPNT CLUB, IKC oy
a corporation,

L L L N N A R Y AT i S

Intervener.

Gordon McKenzlie, for Frank Rogina.

Edmund G. Brown, Attorney General, State of
California, by Adelphus Moskovitz, Deputy
Attorney G-eneralé for Mendocino S%ato

Hospital and R. Rood, Superintendent,
Mendocine State Hos pitai
Charles Xasch, for Talmage Improvement Club, Inu.

Nature of Préceeding'

| Frank Roglna, whose vater seivice in and near the
| unincorporated'rowh of Talmgée, Mendocino County, was certificated
in 1949 (Dec. 42766, Lprdl 19, 1949, Appl. 29618), alloges by
conplaint filed July 11, 19537 that Mendocino State Hoépital’and
1ts superintendent, Rood, are sclling water unlawfully to the
genersl public within his certificated service arca. Complainant
secks a coasc and desist order and an order of conddmnatién of
defondnnts? facilitics. Tho;lattor-roqucst was_ab#ndonodfat-tho

hearing.

Defendants deny the meterial allegations of'the‘complaint ‘

and assert lack of Commission Jurisdiction over them upon the
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rounds that (1) the State has not consented to be sued and (2) the
tate 1s selling only surplus water. Defendants ask that the‘cam-
plaint be dismissed.

Talmage Improvement Club, Inc., a nonprofit corporation,
alleges that it reccives surplus water from the hospital under
contract with the State and distributes the water on a nonprofit
basis to its membors only. It also secks dismissal of the'complaint
on 3urisdict;onal grounds. The Commission, by order dated |
Septémbcr 225 1953, granted the clubts pcfition for lecave to.inter-
vene and enlarged thé scope of the proceeding to deternine whether
intervonor has been or is orerating as a publicsutility‘watcr
corporation within tho meaning of tho Public Utilitios Code.
Pﬁblic Hoaring ” |

| The case was submitted on briefs following a public
- hearing ot ﬁkiah on Octobor 7, 1953, bofore Examiner Grégpry;.
The ?vidcnco‘ ' |

Rdgina serves some 186 customers in an area approximatély
three miles north 2nd south and 2 mile and ono=-quarter ¢ast and
wcst; located generally between the Russian River and_fhe Mondocino
State Hospitel ontrance and north ~nd south of the Talﬁago‘Road'which
conncets U. S. Highway 101 ;hd'thq hospital.

Water is pumped from a well located 4n an old bed of tho
Russioan Riwver, to 2 rosorvoir of‘200,000.gallons storage capacify
situated ot 2 higher clevation some 1,200 feet cast of the well in
the north central portion oﬁ the arca. Most of Rdgina's customcré
are located immediately north ond south of the~Talmago Roa&, The
distance from the rosdrvoirzto the southernmost customer is aboﬁtl
3,000 feet. Roginals distribution mains range in Sizc‘ffom 8 to &

inches. All customers served by Talmage Improvement Club, Inc.,
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are located within the exteriorAboundarieé of Rogina‘te certificated .
sexrvice area.
Rogina's rates for domestic and commercial metered e'ervi.c:e,
cstablished in 1949, commence at $2 per meter per month for a
5/8 x 3/%~inch meter, which allows up to 500 euble feoet of.water,
or 3,7%0 gallons. Rogina also maintains a schodule of metor'ratcs
- for irrigation sorviéo, which is rendered subjeét¢to*prior demands
of the domestic and'commorcial CONSUMCTrS, In 1953, Rogiﬁa supplipd
irrigetion water to only 8 of the 35 acres of land so sorﬁo@’in~
provious yoars. |

The Mendocino State Hospital,'an agency of the State of -

Colifornia, Department of Mental Hygicne, since i938Fhas supplicd
wator under a 10-ycar contract, remewed in 1948 and approved by the
Deportment of Finonce, to fhc Tolmage Impfovcmont Club, Iné;,‘
Incorporated August 9, 1937, undor the nonprofit corporation lows
of California for the stated purpese "solely of dclivdring'wdtdr to
1ts members at costC%) The contract, waich is términablo by ﬁuxual
consent of the partics or upon 30 dayst! written notice by the State
0 the c¢lub of intention to reduce or discontinuc the supply, ‘
provides in substance for tho sale by the State to thc elub of not :
0 excced 40,000 gsllons por‘dﬂy of "surplus" water at 5‘ccnts per
1,000 gallons, dolivered at and measurod by naster metor 1oc~tcd

inside the wost gate of the hospltal.

(1) Historically, as appcars from tho pleading filed by Talmage
Improvement Clud, Inc., the corporation was formed for the
purposc of °ccuring a subgtitutc wator supply for Lts members
who, with thelir predecossors, formeorly obtoined water from
MI1l Creck, o tridbutery of the Russisn River (fed in part by
springs locntcd on State property) and from wells. Diversion
of ¥11ll Crcck water for hospital use (other than human conuump-
tion) led to the arrangements concluded between the St ond
the ¢lvb for supplying the lkttcr w;th w2 tcr.
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The Talmage Improvement Club, Inc., distributes the water
recgived from the State throuéh lines conétructed; at various times
since 1937, by means of assessments levied on a square-footage basis
wpon the broperty owners within its servicb'area.v The ¢lud charges
its members at the rate of é cents per 1,000 gallons plus 50 . cents
per zonth for water dclivercd through approximately 47 individual
meters. Some property owners have more than one motor._

Although the clubts bylaws provide that all persohs who.
‘furnish proof of ownership of land in f£ee simple within the exterior
boundarics of 1ts service arca may beeome mcmbers; by signing the
bylows and agreeing to the torms thcrcof; tho.officials of the clubd
were unable to produce for the record any éct of bylaws bearing the
signature of any member. No membershiyp ccitificatcs havo been
issued, as provided for in tho Articles of.Incorporation. No mect=-
ing of members has beon hcld for at least five or six years,
although there have occasionally been meetings of the board of
dircetors. Prospoctive membors socure water scrvice by proving
owncrship of their promiscs, by purchaéing a moter 4T onme is not
alrcady installed on tho property, by roquesting the clubdb's: meter
reader 30 turn on tho water and by paying the monthly quantity bill
plus the 50-cont scrviee ch.rgo. No other formnlitioe are involvod
in securing service, if promises are rented and the les 500 fqil\
to pay the woter bill, the" elub attompts to collcct from the owncr.
The eludb has not had o new cuutomor for the pa t year or morc.

ALl domestic water used ot the hospital or sbldioutsidc
the hospitﬁl grownds is.pumpcd from 2 well located onxthé'hdspitgl'
grounds. The well pumps into a2 100,000-gallon clcvatcd storage
tork and is also msed, during dry spclis, to rcplcnish‘thc watchiof
Mi1l Creck bchind tho hospital’s diversion works. From Oqtobor; 1952,
through September, 1953, an estimatod total of 191,197,500 gai1onso£v
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water was pumped from this well. Of that amount. only 9,0695#61
gallons, or less than five per cent of tho total pumped, was sold
by the State for domestic use outside the hospital grounds to the
‘Talmage Inprovenent Club and to five individual users, among them‘
the River Unfon School, 2ll of whom are located withinﬁor-adjacent-'
fb the southeastern portion of Rogina's sorvico‘trca south of’Mili
Creck. These five customors receive water from the hOSpitql through-
its so-called Dairy Linc, or mnin. There 45 no connoction bctwocn
the moins of tho T«lmngo Improvcmcnt Club and thc pipolinos which
serve these five consumcrs._ The level of the wetor in tho hospit“l
well has. romainod constant at 26 fect bolow the surface of thc“.
ground for the past 24 {Q“Ia, despite a steady increﬂsc 1n tho -
amount of water pumpcd
| Concluaions
' The srguments, with supporting authoritics, advanced by
the three partices to this case have been roviewed. It 1s clear
that tho hospital, 25 an instrumontality of the Stqtcvoficéiifornia;
is not a privato corpdratidn‘or association capdbio of Séing 
subjectod'to the regulatory authority of this_CommieSiod-iﬁ'tho

cmrcumutﬂnccs di cloéed by this rocord. (City of Paswdon~ v.

Raflrond Comn,, 183 Call 526.) Wor is the howpitcl amoneblc to
our aunthority under the Act for Rogulation of Watcr Comprnico
(Stats. 1913, Ch. 803 Public Ttilities Codo, Sees. 2701-2712),
since, the rccord shows and wo S0 find, 1t 1s ongaged in the sale
of surplus water only and thus is cxempt from contiql‘uﬁderﬂthc
specific provisions of thc‘Public Utilitics Code, SécL.2704(~);‘
Roginz, thcréforc5 he" no legal cause for. complninx

despite the uncontrollhblc neturo of the compctition o wh;ch

'(2) The hospitol is now Jigging an 2dditional well to bo uscduf&i
standby purposcs. - o :
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his oporations are subjcctca by the activitics of tho State
hospital. | | |

The Talmage Improvement Clud, Inc.; whose status has bcon
made an Lssue in thls case, cannot be held to be a public utility, ,
undor familiar .ulcs, unlcgs an unequivocal intcntion to dodicate

its propcrties and servico to the general public can bc found to
exist,. We do not find such an intcntion‘on this rccord. Tho fact, \
however, that 1% has clothyd its¢lf in the garments of a- nonprofit
or zutual water company (Public Utilitios Code, Scc. 2705) would not
of itsolf preclude its rcgulation as a public utility if it othor-*‘
wisc were discovorod to be acting as onc.

Despite thc rothor informwl manner in whicn the ¢lub
conducts its business and bo*ring also in mind that 1t was organizcd
to provide a subs tituxc weucr supply, intcrruptible at best, for
persons in tho loco 1ity whOSﬂ formcr sourcce of supply had bccn-

taken over by the State, wo 3rc not persuaded that such cloar
case of dedication to public use has beon made out a8 would compol
a finding which would fasten upon the T~lmMge Immrovomont Club tho
status and burdons of 2 public utility.

The complhint will b dismissed.

Public hearing hnving beon had hercin, cvidcncc and
arguament having beoen received and considered, the matto:.having4;
boén submittod for docision,‘thc Comuission now béing fully 'advised

and b sing its ordor upen thc findmngs and conclugione containod in

the forcroing opinion,




IT IS ORDERED th~t tho compl*int of Fronk Roging herein
bc and 4t 4is hereby diqmissc:d.

The effective dcto of this ordor shall be twonty da V'S
aftor tho date he

reo
fbatcd ﬂ%/% */&v/ﬁﬁ/ California, this /A“/ZZ‘
day of

L VAL 1954

J

""Prasidcnx°;

~ Commissioners | -

7. Cracmor ‘
Commissioner. Jugtus ¥ » bolzg

nocossarily abcont, aid 0% participute - o
in tho disposition of thls procgod.i}gg.’




