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BEFORE THE PUBLIC UTILITYZS COMMISSION OF THE STATE OF CALIFORNIA

In the Matter of the Investigation into
the rates, rules, regulations, charges,
allowances and practices of all comon
carriers,. highway carriers and city
carriers relating to the transportation
of general commodities (commodities for
which rates are provided in Highway
Carriers' Tariff No. 2).

Case No. 5.32

(Potitior for

Modification
No. 20)

Appearances

Theodore W. Russell, for West Coast Fast.?réignt; Ine.,
and Los Angeles-Seattlo Motor Express, Inc.,
petitioners.

Arlo D. Poe;,ror Motor Truck Assoclation of Southern:
California, interected party.

Rovert D. Boynton, for Truck Owners Assoclation of
California, Interested party.

Russell Bevens, for Draymens Association of San Franclsco,
interested party.

Walter A. Rhode, for San Francisco Chamber of Commerce,
Interested party. -

E. Osborne, for California lanufacturers Assoclation,
Interested party.

S. Labgeh and Herman E. Parsons, for Canners League of
California, interested party.

D. Wail, Ira., for Dried Fruit Association of California,
Interested party. _

Q. Cowling,‘for Inland Shippers Association, interested
party.

Jobn A. O'Connel and Frank Loughran, for California Traffic
Service, Interested party.
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Willdiam M. Edwards, Cliff Bailey, X. P. Thorpe, C. R. Hare,
E. M. Peak, Russell A: McNutt; Marvin Eandler, George
Dyck, Charles Wellen; Jr., for varlous highway '
¢carriers, respondentsz.

Richard Tobey, Stanley R. Duncan, Max Sherman, E. R. Chapman,
E. Dishman, R. L. Whitehead, Theron L. Carothers,
Gustav E. Lowe, R. E. Tewson, James L. Ronrey, A. F.
Schumacher and P. N. Xujachich, for various industrial
concorns, interested parties.

C. S. Abernathy, of the staff of the Public Utilities Com-
mis sion of the State of Californlia.

QPINION

This proceeding is an investigation into the rates,
rules, regulations, charges, allowances and practices of all
for-hire carriers relating to the transportation of general
commodities for which minimum rates are provided in Highﬁay
Carriers' Tariff No. 2. By Petition for Modificaotlion No. 20
filed on December 7, 1953, West Coast Fast Freighﬁ, Inc. and
Los Angolos~Seattle Motor Express, Inc. request the elimination
from the tariff of a rule concerning the mixing of Intrastate
and interstate tonnage.

Public hearings on the petition were held before
Exapiner Bryant at Los Angeles on January 18, 1954, and at San
Francisco on January 27, l95h- The matter was submitted on the
latter date and is ready for decision.

The rule in queostion i3 designated in the tariff acz
paragraph 3 (a) of Item No. 90=E, appearing on Fifth Revised
Page 17 It reads as follows:
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"3, Intractate and Interstate Tonnage:

(a) When property consisting of part intra-
3tate and part interstate tonnage Is received as a
single shipment, the intrastate portion may be
charged for at the rate which would be applicable
on such portion were the entire quantity intrastate-
in character. In no event shall the aggregate charge
on the intrastate and Iinterstate portions bo less than

the charge herein provided for an intrastate shipment
of the same combined quantity." .

The petiltioners allege that practices which bave
developed under this rule are resulting in wunreazonable dis-
crimination and preference hetween Californiavsnippers, in
diversion of interstavte traffic Lrom petitloners' lines . and in

the undue burdening of interstate commerce. Assertedly some Cali-

fornle highway common carriers who also conduct interstate opera-

tions are soliciting mixed shipments of intrastate and interstate
traffic by offering truckload rates on less-than-truékload‘
shipménts of intrastate tralfic tendered simultaneously with
interstate traffic'where.such aggregate shipments are truckload
in quantity. |
| The evidence consists primarily of testimony of cérriers

- and shippers and thelr several assoclations concerning the circum-.
stances and methods by which the rule has bdeen used.1 The
testimony chows that the rule has beon used widely and extensively.
For exaﬁple, much tonnage originating in the interior of Callifornis

is shipped to the harbor cltlies, part of it for export and part

for local consumption. Such tonnage 1s sometimes combined in

L The torm "the rule" is used herein for convenience as meaning
the aforesald paragraph 3 (a) of Item No. 90-E of Highway
Carrlers! Tariff No. 2, or 1denticel or simllar rules copled
therefron as zet forth in tarif{fs of cormon carriers.
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mlixed shipments. Alseo, a3 an example, some shippers in the San
Franclsco Bay area find it advantageous to tender to a single
carrler a quantity of freight to be delivered at various points
in southern California and in Arizona and New Mexico. A similar
distridution is made from the Los Angeles area to central and
northern Californié, Oregon and Yashington. Oneo "shipmenﬁ“, a8
deseribed by an industria;_trarric menager, originated In the
Los Angeles arca and was delivered in component bart$ to numerous
destinatlons including San Jose, San Nateo, San Frencisco, Oakland 7
and Healdsdurg, in California, and to about twenty other destina-
tions throughbut'the states of Oregon and Washington. In this
instance the originating carrier effected the deliveries in the
San Franclsco Bay ares. Those north of San Pranciséo were
handled by a coﬁnecting motor carrier. The charges assessed on
the intefstate traffic were those provided in the applicable
interstate tariffs, unaffected in any way by the intrastate
tomnage. The charges on the intrastate deliverles, contrariwise,
were lower than would have been appllied in the absence of the
interstate tonnage. The "shipment" In question was tendered to
the originating nighway common carrier on a so-called "master
b1l of lading'" supported by separgto documents for each
cellivery. |

Those carrliers and shippers who are using the rule
urged uniformly that 1t not be disturbed, or at least that no
change be made which would interfere with thelr several prevalling

practices. Those who took this general position included repre-

sentatives of three highway carriers, several industrial concerns,
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the California Manufacturers Assecistion, the Canners League
of Californie, the Dried Frult Association of California, the
San Francisco Chamber of Commercq_.and the Inland Shippers
ssoclation. |
Representatives of the two petitioning carriers
testified that their companies had lost traffic to competing
carriers who solicited tonnage on what the witnesses bolieved
to bYe misapplicatibns of the rule. One of these witnesses
introduced and explained an exhibit which compared rate# and
ciarges under the assalled rule on intrastate tonnage of various
weights when tendered (a) without interstate tonnage and (b)
with various wolghts of interstate tommage. According to this
ék&ibit the rate differences In many cases are substantial.
The petitioners urged; in conformity with their
potitlion, that the assailed rule be cancelled”ontirély__gf, as
e minimunm, that 1t be clarified or modiffed sd as 50'preclud§ 1t5
use in connection with interstato traffic méﬁing across the
state line., It 43 their position (1) that the existing practices
sre not in conformity with the assalled tariff rule and (2)
that 1 the practices éro in accordance with the rule then the
ruié is improper and unlawful for thé reasonﬁ alleged in thelr
petition. The pétitioners oxplalined that, as basicélly inte}-
- state operators, they are not individually conqerned with |

operation of the rule when the interstate portions of the

-

mixture are not consigned beyond the state boundaries. The&

stated that whils they Would be individdally satisfled with a.

Pevision of thé Tule 16 Téstrict its applitatidn to the mixing
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of intrastate and interstate tonnage moving within the state
boundaries, they questioned whether any such modification would
be feasidble and whether the resulting rule would be proper and
lawful in any event.

The Motor Truck Association of Southern California did
noet introduce evidence__but 1ts counsel offered argument 4in
support of the cancellation of the rule. He stated it to be
the posltion of his assoclation that the rule 1s beling used in
a manner which iaunot.authorizéd by its termq__gnd}tnac‘ir such
use 1s authorized then the rule Is erroneous, unsognd and béyond
the Jurlisdiction of this Commission. He saild that‘it is-the
opinion of his assoclation that the rule as a whole should be
eliminated from the tarirfﬁ_put that 1f 4t 4s to be retained
it should be reﬁtricted 80 that all component parts-wbuld have

to originate in and bo destined to points In California and De

of such character that they could be rated under Highway Cerriers'
Tariff No. 2. |

The Truck Owners Assoclation of California was repre-
sented at thé nearing but &id not participéte actively. Its
representative stated that the membership was divided for and
agalnst the petltion and that his association therero*o had no
positlon to state Iin this matter.

The assalled rule has been maintained in the tarift
for many years. It has not been the subject of formal complaint
or. review na;étorore. The consideratlions underlying 1ts
orlginal establishment are not spelled out in th& Commission's

décisiona. Its self-evident purpose, however, is to‘permit the

v
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carriers to reflect in their.rates the lower unit costs of trans-
porting larger quantities even though a portion of the tonnage
is' In Interstate cormerce.

' The testimony shows that many highway carnriers bhave
construed the rule: to be applicable to aplit delivery shipmonts
where the Intrastate component goes to one destination and the
interstate component %o another. Some carriers have applied it
even when the interstate components are delivered in other
States such as Oregon, Washington, Nevada, Arizons__or New
Mexico. The rule has no proper application to.splitfpickup
shipments or split delivery shipments of any kind. That this
s 30 appears rrom‘a careful reading. The rule lacks ration-
ality unless 4t 4s recognized as applying only to property re-
celved from one shipper at one point of origin and delivered
to one consignee at one point of destinatlion.

In the rirﬁt place, it will be noted that iho rule
applies only when all of the tonnage "is received as a single
shipment." The term "shipment"™ 4is defined elsewhere in the
tarifl as a quantity of freight tendered by one shipper on one
shipping document at one point of origin at one time for one
consignee at ome point of destination. There are separate and
dlstinguishing definitions for "split pickup shipment” and
"3plit delivery shipment”. The use of the word "single' inm the
phrasef"a single shipment” can have no purpese other than to
exclude tbe'possibility of any application of the rule to split
. Plckup shipments or split delivery shipments.

In the second place, the rule speciflies that the

“Intrastate portion may be charged for at "the rate which would
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"pe applicable on such portiqn were the entirgzquantity Intra-
state in character" (empnas;s sgppliéd). The necessary rate
determination may be made readily wnefe all of the tonnage haé
one point of origin and one poipt of destination. In this
clrecumstance the intrastate portion merely receives the beneflit
of any lower rate which may be applicable upon the entire
guantity. However, i separate destinations were involved;_thb
determinatién‘of the rate on the intrastaté portion would be
dependent in many cases upon the destination point of the
interstate portion. No reason appears why the éharges‘én
Intrastate tonnage éhould‘vary according to the déstinat;on of
one or more lots of interstate frelght.

In tpe third place, the second sentence of the rule
impels the conclusion that the rule has no application to split
pickup shipments or split delivery shipments. This sentencq
specifies that the agéregate charge on the intrastate and inter-
state portions in no event shall be less than the charge "herein
provided" (170., provided in Highway Carriers! Tarirf‘Nof‘2)
for an Iintrastate shipment of the same combined quantity. Hence,
1f the tonnage could in fact consist of an intrastate poftion
going to one destination and an Iinterstate portion going to a
higher-rated destination beyond, then the carrier would be
required Iin efrect not only to dotermine the rate onvthe Intra-
state freight but also to adjust the charges thereon to what-
ever extoht might be necessary to make up any dericiency below the
charges'which would have accrued‘undér Highway Carriers' Tariff.

No. 2 1£ all of the tonnage had beon intrastate in character.
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Such a method of determining the minimum rates and charges on
intrastate traffic would héve no necessary relationship to the
cost of transporting such tralfic, nor any apparent sound
basis 4in rate-making.

Finally, the phrases "entire quantity" and "same
combined quaniity" serve to emphasize that the quantity of
frelight 1s the essontlal factor considered in the rule. It is
significent that nowhere therein is any reference made to point
or points bf orlgin or to point or poinﬁs of destination.

For all of the foregoing reasons, taken as a whole,
the conclusion is Inescapable that the rule has no reference
to any form of split pickup shipment or split delivery sbipmgnt
but only to "a single shipment" as the term "shipment" is
defined iIn the tariff. Wholly aside from its Inte:pre;atibn
and applicdtion, however, 1t is now evident that the rule is
inherently unsound'gven as_abplied to single shipﬁonts. In
effect it seeks to compensate in part for the disa?ilitiesof
a duality of Jurisdiction. That 1s to say, 1t 4c féuﬁdediupon
the pfesumptions (1) that interstate commerceysubject to fedoeral
regulation reasonably can be combined in a single snipment with
intrastate commerce subject to state jurisdiétion,-(z) that the
intrastate tormage can reasonably be accorded lower rates,bé-
cause of the greater weight resulting from the combination and
(3) that the intrastate minimum rate structure can be protected
roasonably by requiring that the charge on the combined tonnage
be no lower than woﬁld have accerued had ail of 1t been subject .

to the state‘jurisdiction.f This combination or'presumptiéns -
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i3 invalld.

It 1s a relatively rare circumstance in which such a
rule could be used at all. Without some prior or subsequent
movement beyond the state borders there can be no interstate
tonnage. I the tomnage l1c In Iinterstate commerce'itvnormally
is under a contract for carriage from or to some point odtside
of Californla. In this case 1t cannot be comblned with intra-
state tennage for movement on ore shipping document,,since such
a condition would result in conflicting coﬁtracts. The "ome
shipping document” required by the rule could be issued only
1T there were no other contemporaneocus contract of carriage
covering the interstate commerce. In other words, as a cone-
dltion to the Issuance of such a document there would have to
exist a circum#tance in which the interstate tonnage, while
Interstate in character by reason of an original and continuing
intention of a consignor, was not covered by another'existing
.contract of carriage for its movement within Californis. Thero
may be frequent ¢ircuhstances of this kind, 23 the present
record indicates, but relatively they‘are éxceptional. Moreover,
the rule as thus limfted to 1ts torms would be furbher restricted
to use only by certain limited classes of carriers, namely,
those who possess the required Qperating authorities to cover
Yotk the intrastate and Iinterstate operations from the point of
origin to the point of désfination.

‘The record shows that & great amount of traffl¢ has
moved and 1s moving in purported conformity with the assailed

rule. Many substantiél shlippers and Induatries have based'
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their shipping practices in various degrees upon the rule gs.
uSeﬁ; or misused, by various highway carriers. The routing of
traffic pés been influenced aé»between qarriefs and c¢lasses of
carriers. Inevitably amy interpretation of, change in, or
elimination of the rule will affect many carriers and shippers,
some :évorably and others adversely. Nevertheless, it is clear
that the assailed rule, even though its use were properly |
limited To those relatively exceptional circumstances for which
it was designed, is inherently unsound in theory and in fact. ‘],/
The evidence is convincing that it is not feasible
nor reasonable for this Commission, acting alone and independently
in ivs rate regulatory process, to provide for a cggggssiqp in
the intrastate minimum rates in an attempt to correlate thé han-
dling and rating of mixed shipments of intrastate and interstate
traffic. o
Upon careful consideration of all the facts and-c;écum-
stances of record the Commission is of the opinion and finds'as
a fact that Paragraph 3(a) of Item No. 90 series of Highway 
Carriers’ Tariff No. 2 is not p:oducﬁive of just, reasomable and

nondiscriminatory minimum rates. It will be cancelled.

Based upon the evidence of record and upon the conclu-

sions and f;pdings contained in the prece@;pgjop;niop,
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IT IS EEREBY ORDERED:

1. That Highway Carriers' Tariff No. 2 (Appendix "D" to
Decision No. 31606, as amended) be and it is hereby further amended
by incorporating therein, to become effective April 1, 1954, Sixth
Revised Page 17 cancels Fifth Revised Page 17, which revised. page is
atrtached hereto and by this reference made a part hereof.

2. That tariff publications required to be made by common
carriers pursuant to this order shall be made effectiﬁe not later
than April 1, 1954, and on not less than five days' notice to;thé
Commission and to the public.

3. That in all other respects the aforesaid Decisioen No.
31605, as amended, shall remain in‘full force and effect.

This order shall become effective twenty days after the
date hereof.

Dated at ._//.-%j////;g/ » California, this _/_é_y
day of 2;;7/4;177<¢aﬂ1,——— » 1954.
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are ‘provicred ‘are: shs:pped as a mixed ~hipmcnt without actual |
welghts being furnished or obtiined for the portion... shipped under
the separate mt:!.ngs, “eharges For.the rentire Ishipmentywill be |
compu‘bed-at the.’class or: ‘commodity rate applicable:cto the h.igho.,'t
classed »or-ra‘bed como&ityacontaﬁ.ned‘mm souch mixed” shipment, *ub-
Jec‘b"‘tcr Ttem No. 80"s "exj.‘os. T DEOVILCE Ln W8g Lurllf
ninnes Auvavny Corrliec” Torlll Lo, 3, smemimants :
(b) Ther Ttwo lorimore-commodities are included .’z.n the same -
shipment and separate weights thereof are fumished or obtained,
“charges will be computed at the separate rates applicable to sucb.
commedities in straight shipments of the combined weight
—~aixed-shipment. Theminimun weight shall _be _the_highest ,_pr
vided for .any of the rates used in computing the charges, sub-
. Sect to ItemNo. 80-series. s Incthes ovent a lowor charge results
=2 Byidinsidering such commoditics'as L they were divided into two
or more separato shipments such lower charge shall apply.

(1) Paragraph 1 hereof will not apply to.mixed shipmen‘bu
which-aro-eubject—to.ihc.provision&.oi_ltemﬂo..ﬁ65...40:.’:@.,.
of this tariff.
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’ ,u e ”
e~ Commoditi e~ for-which-rates.—are-provided hercin, moving.in
<00 mixed”shipmonts- contamingocommoditi.e.. for which rates.are-pro-. .
,vided in other effective tariffs of thenCommission, or fin-mixed .
+ “shipments containing commodities upon which no minimum rates or -
charges have beon ostablished by this—Commigsions—r ", = < wmmmmm -

() Vhen one or morc_commedities for which rates are not
provided in this tariff are included in.a shipment of one or
more commoditics for which rates are-herein provided, the rate
or rateos applicable to the entire chipment may be determined
as though all of tho.commodities were ratable under the provi-
sions of this tariff;. or:onc¢ or more of the commodities for
which rates are not: prov'idcd in this tariff may bo transported
at the rates othermise applicable. In the event the latter
basis iz used, the minimum charges provided in Item No. 150
series of thi,, tariff shall apply o the entire shipment.

(See Notes 1, 2 and 3.)

# NOTE l.=The provisions of this rule will not. apply
to mixed shipments containing petroleum or petroleum
products in bulk in tank trucks, tamk trailers or tank
semi~trailors for which rates are provided in tariff
designated City Carriers’ Tariff No. 5, Highway Car-
riors® Tariff No. 6, amendments thereto or roiss ues
thereof.




