ORIGIRAL

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STLTE OF CLLIFORNIL

Docision No.  4OHBS2

CITY OF FRESNO a municipal
corporation, and

COUNIY OF FRESNO a political
subdivision,

Complainants,
VS.
TEE LICHISON, TOPEKL LND SANTA FE
RAIIWAY COMPANY, a corporation,

and’ SOUTHERN PACIFIC COMPLNY, a
corporation,

Case No. 5%67

Defendants.

Brobeck, Phleger & Harrison, by George D. Rives,
Paul M, Stqn{ford and C. M. O2ias, for the City of
Frosno,“compla_nant :

John E. Loomio, for the County of Fres no,
complainant.

Allan P. Matthew and Gorald H, Trautman, Robort W.
Walker, and John (. Willey, for The Atcnison, Topeka and
santa Fc Rallway ( Company., dcfondant

B, J. Fbulds, for tho Southorn Pacific Company,
dofondant. .

The complaint filed in tho abovc-ontit;od mattor by
the City and County of Fresnoe requests app:oval by this Commission
of a éofcallod consolidation plan under which thof:oilroad opora~
tions of the Santa Fo. and the Southorn Pacific Railways th:ough

the City of Fresno and parts of the county arca adjacont fhoroto
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will bDe consolidated and conducted on the main line track of the
Southern Paclfic and the two rallroads will jointly use one
statlon in Fresno. In addition, the plan contemplates the
gradusl elimination of grade crossings..

Esch of the defendant rallroads herein owns and
operotes main line tracks' through the City of Frosno. The
Southern Pacific tracks generally traverse the heavy industrial
sectlion of the city, whereas the Santa Fe tracks are north-
easterly and fraverse the residential and business parts of the
¢city. Both companies maintain stations within the city limits.
It L1z alleged In the complaint that the Santa Fe tracks eross
thirty-two streets in the city and in the Iimmediate contiguous
county areas. 2By the proposed consolidation twenty-eighx o:
these crossings will Immedlately be eliminated.

The compleint points out that on'February 26, 1895,
the City of Fresno and the County of Fresno granted rranchiﬁcs
to the predecessor of the Santa Fe. Subsequently the city en-
larged 1ts boundaries to Include all of the area coverod by these
Tranchises. On February 26, 1945, these franchises expiréd and
they were not renewed by the city inasmuch as the city was of the
opinion that the present operations of the Santa Fe and the
location of the tracks congtitute a safety hezard. It is con-
tended that the number of crossings and the fact that the tracks
run through the central portions of the city, dividing thé
residential and the commercial areas, present an undesirable
situation. It is further alleged that the trains c¢reate noise,
smoke and vibration. The tracks In places present an embankmept

as high as eight Teet above The street lovel and this
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necessitates grade c¢rossing approaches ac steep as nine and
ono~half percent. The city also contends that beéause the |
franchise was not renewed tho Santa Fe is now operating i1llegally..
In 1946 the city and county appointed a fact-rfinding
commlttee consisting of representatives of those two bodies and
the State Department of Public Works. This committeermade a
report on July 15, 1914.7, which contalned no recommendatiéns,
but which pointed out the posaibiiity of a consolidation plan.
Since that time the city and county have continuouély sﬁudied
the problem and in the present complaint the consolidation
plan 1s advocated. In substance, the consolidation plan propes es
the removal of the Santa Pe tracks with the exception of certaln
sections at the northern and southern ends of the areas con-
cerned which will be retained for switching purposes, the con-
struction of comnecting ﬁrachs between the two malin lines and v
the rerouting of all trains over the Southern Pacific tracks.
It further proposes the elimination of the Santa Fe depot and
the Jolnt use of the station faclilitles of the Southernm Pacific.
As o long-term project, 1t proposes a gradual elimination of all
. grade crossings on the Southern Pacific tracks.
On July 18, 1953, an answer was filed by the Southorn
Paclfic Company objecting to the juéisdiction of the Commlisslon
on the grounds that the Interstate Commerce Act has granted
exclusiveljurisdictién o the Interstate Commerce Commission in
matters of Joint track ucage and construction and abandonment Ve
of lines of railroads operating in interstate commerce.

Adéltlonally, it was contended that the jurisdiction of the //




Public Utilitics Commission has not boon proporly invoked since the v~

complainnnts ¢ity and county hawe attomptod To roscerve an option -
cither to conform or not conform with any order this Commission

might mako. This anowcr also points out that tho Dcpartmont of

Public works, Divi ion of Highwe 2¥Sy. of *ho Stnto of California

should have Woon made o party to the proccodings. Finally, tho
spccific allegations of the complaint are answorod, the dofond.nt
rollroad contending 1t will receive no bonofmt from the proposal,

1s nct willing to bear any part of the costs and that its v~
focilitics are hdoquato. In general, tho allogations in the

¢couplaint are don;odi

Undexr dato of July 20, 1953, the Santo Fe: filed an
answer which, in goncr L, denicd the principal allogutions of
the complaint and spocifioally donliced that tho Santa Fo'* track,
constituted any szfety hhzzrd Tho answer Sta tod that tho pro-

POS cd consolidation has dotrimonto which would for outwo;gh any
~dvantoges and pointed out that these inoludod (l) exeossivo

coato, (2) the faet that the city can be served bettor by tho

Santa Fc and the Southern Pacific conducting soporﬂto oporations,

(3) the fact that the joint traeck oporation would produce con-
gostion; (%) the fact that the removal of the Sante Fo’e’trﬂoks

weuld deprive certain industrics of railroed scrvice and (5) tho ¢
fact that 2 joznt station would bo less convon;ont to the public.

The answer raised o legel point, lloglng that the
Commiosion is without juxxodiction to effcect the proposed con=
solidation and denled that the operations of the Santa Fe arc
Lllegal since it is conducting opofations under outhorit& of the




Interstate Commorce Act and under what the answer cnllo a

"franchlize of perpetusl duration' from the State of California;

The Santa Fe, in effect, sabmitted a counter propcsal,
stating that the problem should be approached by a progrnm lock-
ing toward the closing of certain erossings, the 1nstallation cr
protective devices av other crossings and perhaps grade °epara-
ticns where necessary. Iv elso alleged that the Santsa Fe 1s
ready and wllliny to remove its tracks Lrom "Q" and Diann
Streets to a private right of way; ,

eubseqnent to the filing of the answer the 3anta e
rlled a motion %o dismiss and a momorandnm in support thereof.

The mct*on to dismiss is based upcn tne contention that this Com~

sion lack* authority to compel all or part of the consolldatlon,
irasmuch az the Interstate Commorce Commls-ion has exclusive
jurisdievion 1n tols case, It points out that Section 5 (2) (a) e
of the Interstate Ccmmerce Act requires tbe approval of the Inter-
state Commerce Commis sion "for a carrier by railroad to acquire
trackagc ri hts over, or joint ownerehip in or jcint use of, any
rallroad line or lines owned or operated by any other such carrier,
and terminals 1ncidental tberoto. It Is furtner ccntended that
Secetion 5 ) providea that this authority of the Interotate
Cormerce Commission is “exclusive and plenary."

Relat Ing to the prcpoeed abandonment of the Santa Fe's
present tracke and the ccnatruction of new tracks to conmect with
the Southern Paciric, the motion contends that Section 1 (18) of
the Interstate Commercse Act requires Interstate Commerce Com~

mission approval for these actions; Pinally, 4t 1= alleged that
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the complaint is premature since there has been no commitment |

by the complainants ¢ity and county to pay any part of the costs. v
In answer thereto the complainénts have filed a brief

whlch, 1n substance, states that the California Commission has

the authorlty to grant the relilefl requested, conditional upon

approval of the Interstate Commerce Cormission, andﬂthétraction

by this Commission is a necessary antecedent to action by the
Interstate Commerce Commission. In answer to the allegation
that the complaint 1 prematﬁre, the complainants aliege that
they "believe they will be ready, willing and able to bear such.
portion of the costs" as may be apportioned.
The Santa Fe on September 2L, 1953, filed a reply
_brief waich contended the Public Utilitios Commission does not
have initial jurisdiction. " |
Another brief was filed by the Southern Pacif;c<00mpany
wnign supported the éanxa Fe's position that the complainxrshéuld
be dismissed and railsed the additional points that this Com-~ V
wlssion has already'establishéd precedent supporting suéb a
motion, that the authority for such'a proposal 13 not only
exclusive and plenary with the Interstate Commerce-CommissIon
but can o invoked oaly by voluntary action on the part of the
cerriers affected and that the complaint is deréctifé since the
State of California 1s a necessary party and has not been added
thereto. | |
Oral argurent before the Commission en banc was held
in San Francisco on November 17, 1953, at which time the éomplain~
&.ﬁt and the defendant rallroeds wora bhaaxrd aud the mattar haken

under advicement.




The argument of the defendant railroads included
(1) the allegation that the capital outlay for this proposed con=
solidation might exceed 30 million dollars and that any bemefits v
derived therefrom would bdfillusory, (2) the contention that the v

Southern Pacific Company is neither willing to pormit the joint; ”’A

track usage proposed nor to bear any portion of the costs and:(3)

. that the completion of the proposed plan would involve state

nigaways and the State has not been made a party to this procecding.

In addition: to these contontions; the principal argument

of the defendants related to the prOposition that the jurisdiction
this matter is exclusively with the Intorstate Commcrée Commission.
was argued that the California Public Utilitles Commission has
authority to require on abandonment of any part of 2 railroad

engeged in Iinterstate commerce dut rather that this 1s o £10ld -

whereln the consent of the Interstate Commerce Commission mst bo

obtained in every casc. (Colorzdo vs. United States 271, U. S. 153.)
Under the authority of this deeision and other rclatcd‘dccisions;
the railroads took the pocition that the Interstate Commerce Lct
hos vested exclusive jurisdiction in the Interstate:Commgfce
Commission over the acquisition of trackage rights #ﬁd jgiht use
6f ternminals incldental thercto, the construction of extensions of
lines of railroad and the abandonment of roilrocd lines and v
facilities and operations thercby.

In zddition to this claim of cxelusive jurisdiction
of the Interstate Commerce Commission, 4t was further contended 7

that this was essentially o consolidation problen and that such




a consolidation could not be compelled even by the Interstate

Commerce Commission but would have to be carrier-initiated. As V/l
support for this proposition, there was c¢ited the case of

Schwabacher vs. United States 33k, U.S. 182, wherein the Supreme
Court of the United States said, at page 193:

"The Transportation Act of 1940 rellieved the Commission
of formulating a nation~wide plan of consolidations.
instead, it authorized approval by the Commission of

carrier-initiated, voluntary plans of morger Or
consolidation ..."

In opposition to the position of the railroads, the
City of Prezno contended that the proposed consolidation plan
involved many grade erossings which clearly present problems
subject to the jurisdiction of the CaliforniaPublicUtilities
Commission. It was further argued that there is an Lssuo raised
in thls matter as to which of the possible plans should bYe
adopted to relieve this grade crossing situation. It was
observed that 1f the State of California is a necessary party
1t can Ye joined to this proceeding at a later date. The City
of Fresno agreed that any order Issued by thé State Commission
should be condittoned;upon approval by the Interstate Commerce
Commission énd took Issue with the railroad upon the proposition v
that the sole jurisdiction was in the Interstate Commerce Com-
misslion and also upon the proposition that the proposal.must be
carrier-initiated. The County of Fresno concurred in tne;
argunents of the City. |

After a full consideration of the evidence and érguments
precented in this matter,‘it i3 the conclusion of this Commission

that the motlons to dismisc intorpoced by defendents be denied.




C. 5467 ~ 8L *

We are of the opinion that the&e resides In this Commission con-
siderable jurisdiction of the subject matter of this proceeding.
Equally, we are of the opinion that the plan enviszioned by the . v
complaint herein could not be carried into effect without invoking
the Jurisdiction and authority of the Interstate Commerce Commission.
We hold that, as a gemeral proposition, the law and the procedurco
which were applicd in the Los-Angeles Union Terminal czs aro,
with certain exceptions, applicadble here. N

 Froz the standpoint of practical procoduro; we hold that
the nceessary Federal authorization should bde sécurcd Lirst be-
czuse any action taken by this Commission would amount to 2 waste
of time and public funds should the paramount Foderal authorization
be denied. We hold and £ind that the public intercst requires
thﬁt.such procodﬁrc bo invoked by the ccmplainant;r-Ponding the -
cxhaustion of such proccdurc by complainant; we sﬁall defeor further
actlon in this procceding. This matter will be held. open for the
purpose of entertaining further proceedings herein dsvshail'tp the

Commission appear appropriate, mect or proyer in the premises,

INTERLOCUTORY ORCER

Pursuant to tho forcgoing findings ond conclusions;
IT IS CRDERED thot the motions to dismiss, interposed
by the'dcfenaantc, be and the same are hereby denied.
' IT IS FURTHER ORDERED th‘t further action herein de
deferred pending the oxhaustion by compleinant of any. acmmon or
procecding it moy tolke before the appropriate Faderal authority.
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IT IS FURTEER ORDERED that this proceeding bo ‘held open
for the purpose of entertaining further proceedings horein, 83

shall to the Cormission appear appropriate, meet or proper in the

{
premices.

The effective date of this order shall be twenty days

artér the date hereof. ’

Dated st s/ /éﬁ//f/;fwi/ , Californis,
tb13/44;7ﬁﬁ% day of ﬂﬁgf;44fzqﬁﬂkié7;42f;f , 195..

ﬂ‘;m

N\ Presid&gt

T ompissioners




