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Decision Neo. 4383

DEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALITORNIA

Application of EERCULES WATER COMPANY, )

a corporation, for an order authoriz- ) Application Fo. 35153
ing applicant <o discontinue free water) '
service to certain conswmers.

Plllsbury, Madison & Sutro, by Eugene M. Prince
and Dudley A. Zinke, for applicant.

Franeis W. Collins, for the Faria Family end the
Ellerhorst Family, protestants.

Verner R, Muth, of the Commission staff.

Preliminary Stotenmont

Hercules Water Company, & corporction, owns and operates
2 publie utility water system in and cbout the Towns of Hercules and
Pinole, in Contrn Costa County. The Commission hos authorized the
company to transfer, on or before March 31, 195%, certain of 1ts
water properties and focllities to East Bay Municipal Utility
District in ceccordanco with the terms and conditions of an agree-
ment dated September 26, 195é% One of the conditions of that
agrecnent provides that the company shall terminate all existing
freo water arrangements with its consumers. Lnother condition
provides for ammexation to the districet, in accordance with low, of
the Towns of Hercules and Pinole and certain ncarby wnincorporated
arons. Anncxation has been accomplished. Tormination of some but
not all of the free water arrangemonts has taken place. The present
applicntion, f£iled February 15, 195%, sccks authority to discontinue

the remaining froe servieces and to chorge those consumers in

(1) Deecilsion No. 40lu45, January 13, 1953, os modified by Decision
No. %8707, June 16, 1953 and Decision No. 49490, December 30,
1953, in Lpplicction No. 33895.
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ﬂccozdhnce with the compwny's filed ta riffs. It 45 alleged that
such fiec water service lo unjuut unreasons ble, pque:ential ond
digcr;m$n*tory. . |

Mr;tten objec‘c:.onu to the appllcation were filed by ten
mcmberu of the Ellerhor t and Faria femilics who together constitute
two o* thg rom ining four freo uorvico conneetions to applicwnt’s
uystcé?) One of tho other consumers, Joscph E. Silve, was prcscnt

at thc hc*ring but dxd not tcstify. Rolla and Gertrude Silva? the
last of the group enjoying free water service, nade no ﬂppewrhnccvon ‘
the record. Nonc of the protcst«nts, howcvcr, offcrcd cvidcncc in
support of thcir objcctiona or thcir rcapcctlvc claims to be
cntlulod to frec w~tcr soxrvice. |

Protogtnnto assort rights to frcc wytor acrv;cc from
elther the compnny or the diat;;ct, 235 1ts sucecs ssor, by virtuo of
2 contr“ct between Kate T. Cbu;ins (a vredcco sor in interost of some
of thc present conaumcrf) and tne compeny, dhtod Docembcr 2, 1902
That agrcomcnt providcd in substance, that as long as the compwny,

s succcssors or ﬂssignu should use and cnjoy rights in and to the
w*tor, of Pinolo Crook thcrctoforo granted by Cousins to Culifo;nia
Powder Works and 1mtcr anlgncd to applicant, the company would
furnish, free of charge %o Cousins and her succossors; from the water
taken from Pinole Creck, whatever amount of water migﬁt-bo.roasonably
recuired for domestic purposes of cortain of Cousinfs houses situatcd
or to Y¢ erceted in voriows portions of Pinole. |

The record suggests that other elaims to free water servieo

by some of the present consumers may be founded upon grants to the

conpany by thelr predecessors of varinus rights of way for pipelincs.

(2) 0f whe ten original frec wator arrongeneats, six were terminated
- by negoviated settlements concluded before Eno filing of the
application or prior to the hoaang.
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AS stated above, however, neither the protesting claimants nor any
other consumer recelving free water service wadertock to support -
thelr respective claims at the hearing.

Public Hearing

A pubdblic hearing in this proceeding was held, after due
notice, at Pinole on March 16, 195% defore Examiner Gregory, at
walch time the application was submitted for decision.

Summary of Evidence

The evidence of rccord shows that the company purchases
from Bast ﬁ;y Munlelipal Utlility District 21l of the water supplicd
TO 1ts consumers, ineluding those who have deen receiving freo
service. Neither the coupany nor the district obtains its supply
of water from Pinole Creck, which runs through the Joseph Silva
preperty. Three of the four free Scrvices use water for demestic
and yord irrigation purposes. The Rolla Silvas use the water only
for yard irrigntion. Company pipelines crossing the Ellerhorst and
Roll~ Silva premises will be discontinued upon assumption of service
by the district following consummotion of the transfer to it of
certain of the company's properties nad faecilities. 4 conpany pipe-
line across the Fario premiscs was abandoned long 2go.

The company has offered to settle the asserted elaims of
the remnining four consumers, but the offers have so far been refused.

From 1948 through 1953 the Ellerhorsts, Joscph Silva ond

the Fariss consumed 2 total of 735,930 cubic feet of water for which

they pald nothing. The total charge for that water for the six=ycar

period, at the company's appllicable tariff rate, amounts to
$1,703.62.

The rccord further shows that 2ll of the terms and condi~

tions of the contract, dated Septenber 26, 1952, betwoen tho compény
and the district have been exccuted with the exeeption of the
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provision relating to termination by the compony of its free water
arrongenents. The district, moreover, has spent approxinately
$60,000 for improvements in the areas it will serve following
acquisition of the company's properties.

Pindings ~nd Conclusions

The only issue with which we are concerned in this procecding <
4s whether it is fair and reasonable, from the stondpoint of proper
reguletion, to permit the continuanee of free water service to &

mall group of poatrons of this utility whose other consumers are

required 0 pay tariff rates for their water. We oxpressly rofrzin,

howevor, from passing upon any questions roelating to rights or

obligations asserted by the consumoers, the c¢ompeny, or the districf)
under the various contracts which have been placed in the record.
Ner do we pass upon the cxistence or scope of any cascmont for
right of way or coﬁsidoration therefor which may be involved in the
assertion by a consumer of any right to free woater service from the
company or the distriét. Sueh questions, including any right to
compensation which these consuners may have 25 o result of termine-
tion of existing free water service, are for the courts,
~ This Commission has frequently held crrongements for

prefercntial treatment of some of a water utility's patrons to be
unfoir, discriminatory, cconomically unsound and contrary to proper
regulatory standards. An oxtended discussion of the Commissionls
longstanding policy in cases of this kind ond the reasons under-
lying such policy would serve no useful purposc here. It is
‘sufficiont to point out, and we find ns o fact, that the existing
(3) Spring Vnlley Water Co. (L1919) 16 CRC 785

ooy CEavet (1921) 15 CRC 669, 670

Tama H, Rose, ot nl. (1921) 20 CRC 266, 268 :

txccolsior water and Power Co, (l923)<2§ CRC 623, 624 .
Caiffornin WAter & Tolophone CO. (1943) MW CRC 758.

.
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arrongements considered herein for free water serv;ce naintained by
Hercules Water Company with some of its consumers are unjust,
unreasonable, preferential and diseriminatory and are controry to
the public interest. It follows that the company should be dirccted
to discontinue such service and to charge such consumers for water

serviee horcafter in accordance with the company's filed toriffs.

Public heoring having been held horein, tho matter having
been subnitted for decision, the Commission now being fully advised
and basing 1ts order wpon the findings and conclusions contained in
the foregoling opinion;

IT IS ORDERED that Hercules Water Company; o corporation,
shall discontinue rendition of free water sorvice 4o any of its
consumers now boing supplicd with water from its systen and shall
herenftor charge for water suppliod To such conswiers in accordanco
wlth its applicable schedules of ratos on file with this Commission,
counencing with the first villing period after the effective date
of this order.

Finding it to be in tho public interest that thi§ order
bocome effective without wnnecessary delay, IT IS HEREBY FURTHER
ORDERED that the offcetivo date of. this order shall bo five days

after the date hercof.

- ’/
Dated at,444%77—%217a»/ﬁrA79, California, this _Z7.3 a ,

day of Z/JMXJ y 195k, g—? \..: /'/: /
MEresideny
%//4%{ /AJQ @(‘// £ rieo,
: .-//(I)Q/L-f 4,:17%‘;4’/22% /
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