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Decision No. ·49S84 
------

BEFORE '!HE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 

CITY OF FRESNO I a m'Jnicip~l corpcration l and 
COUNTY OF FRESNO I ~ po11tic~1 5ubd1vis1onl 

Complo.1nonts, 

VS .. 

THE ATCHISON, TOPEKA AND SANTA FE FJ.ILWAY 
COMPt~, a corporation, ~nd SOUTHERN 
PACIFIC COMPANY, 0. corporat1on, 

Dct'cndo.nts. 

Co.so No.. 5~·67 

OPINION J\ND ORDER DEN"iINCi REHEJ\RING 

City of Fresno ~nd County of Fresno, ccmplainonts herein, have 

filed their petition for rchcarin~ respecting DeCision No. 49G82 , 
rendered herein by the Commission on February 16, 1954 pursuant to 

~ mot1on to d1smiss interposed by defendants. 

By a.aid deCision, the COmmission held tho.t the public interest 

required that the compl~inants seck the necessary Federal authority 

to carry out the consolidation plo.n involving the dercnd~ts in the 

City of Fresno as ~ condition precedent to this CO~3s1on procced­

i~~ further in the mo.ttcr. In said decision, the Comm1ssion found 

t~t it had certo,in jurisdiction of the subject mAtter of the com~ 

pl~1nt herein and ~lso held that the Interstate Commerce Comm1ssion 

~d certain jurisdietion of $~id subject ~ttcr. Necess~rilYI 'the 

decision of the Commission w~s of ~n interlocutory nature which held 

further ~ct1on in the ~bovc-cntitl~d c~se in abeyance pend1ng apprc­

pr1~te proceedings before the Interstate Commerce Comm1ssion_ 

The complain~nts, in the1r petition for rch~aring, contend that 
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it w~s error for this COmmission to $0 hold ~nd render its inter-

locutory decision herein. Compl~i~nts take the pOSition t~t it is 

the lawful duty of this Commission to proceed first in the ~tter 

~d he~r the case upon its merits. 

We h~ve given c~refulcon$1dcr~tion to the contentions made by 

the compl~inants in their petition for rehe~ring but find no mc~it 

therein. 

The complain~nts ~ve not exhausted their ~dministr~t1ve remedies 

before the Inter3t~te Comm~rcc COmmission ~d we rc~ssert that they 

~re reqUired to do so as ~ condition precedent to this Commission 

proceeding further in the ~ttcr. 

The implied contention ~de by the petitioners t~t this r~1lro~a 

consolidation pl~n 1n theCi'~y of Fresno 13 of ~ loc~l nature is not 

supported by the law or the r~cts. There is nothing local about the 

relocation of ~n 1nterst~tc railroad track, the ab~donmcnt or ex­

tension of such tr~ckl or the joint use of such tr~ck or 1ntcrst~te 

facilities connected therewith. Thes~ ~re all mntters of national 

concern which the Congress ~s proclaimed by national legislation 

~s being n~tio~l policy. Before this consolidation plan may be 

realized, the authority of the Interstate Commerce Comm1ss~on must 

be sccureo for the ab~r.donmcnt, relocation and extenSion or certain 

1ntc~st~te rail lines ~d,the ~uthor1ty for the joint use of ~ 

interstate rail line ~d f~c1l1tics conncct~d therewith. This juris­

diction is national in char~ctcr ~nd it would ~ke no difference 

whether the rail facilities in question were located in California 

or in the District of Columbia so far as the duty of the Interstate 

Commerce Commission may be to exercise that jurisdiction. 

Therefore, it is obviouc that the Federal authority is par~ount 

in this c~sc and the securing of such authority is a ~ g~ ~ to 
, 

the exercise by State authority of 1ts jurisdiction 1n this c~se, 
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that is, if such exercise be productive of results. In other words, 

the Fed~r~l ~uthor1ty holds ~n ~bzolutc veto over the consolid~tion 

pl~n as envisioned by the complaint of the compla1nsnts. 

It is soph~stry for the compl~1~nts to contend th~t this con­

sol1d~t1on pl~n ~y be disposed of piecemeal and th~t, for the pur­

pose of the ~xercise of St~tc ~uthority~ the grade crossing c11mina­

t10n part of this pl~ should be handled as ~ distinct and separate 

~~tter. The compla1n~ts are bound by the1r theory of the casco 

~t they are asking for is authority to carry out ~ consolidation 

pl~~ ~~d not merely grade crossing relief. This Commission will not 

proceed in this case piecemeal. 

A rev1ew of the legal hictory of the Los Angeles Union Terminal 

case reveals that an appropriate proceeding was instituted before the 

Intorstatc Commerce Comm1ssion by the City of Los t~eeles and others' 

to secure the necessary Federal authority for the ab~ndonmcnt, exten­

sion and relocation of interstate rail lines ~d the joint use of 

facilities in order to make it possible to construct in t~t city ~ 

union terminal. This proceeding was t~en before ~y lawful decision 

of this Commission (then the C~lifornia Railroad Commission) ~d been 

rendered ordering the construction of such a tcrm1~1. The first de­

cision of this Commission (rendered on rehearing) ordering such con­

struction was annulled by the Supreme Court of this State and that 

court1s decision was affirmed by the Supreme Court of the United 

St~tes. In the proceeding before the Interstate Commerce Commission, 

wh1ch the City of Los Angeles brought~ hypothctic~l certificates or 

public convonience ~a'necessity wero issu~d by that Commission grant­

ing to the r~ilroads involvce the necessary authority to ab~don, re­

locate and extend their interctatc rail lines ~d~ JOintly, to use 

facilities in order to ~kc. pos3ible the realization of a union termi­

nal in thAt city. The fcllow1ng cases demonstrate the foregOing to 



be the 1cg~1 r~story of t~t p~rt1cu1~r proceed1ng: ~1lro~d Com­

m1ss1on v. Southern Pac1f1c Co., et ~1., 264 U.S. 331, 347-348, 68 

L. cd. 7l3, 719: Intcr3t~tc Commerce Commission v. United St~tes of 

!~cr1c~, ex ra1. City of Los An?eles, 280 U.S. 52, 62-64, 74 L. cd. 

163, 167, 168: Munic1p~1 te~$Uc v. Southern Pac1fic Comp~ny, ct ~l., 

30 C.R.C. 151: A.T. & S.F. Ry. Co. v. Rni1ro~d Commission, 209 C~l. 

460; A.T. & S.F. By. Co. v. Ra11ro~~ Commiss1on, 283 U.S. 380, 393-

394, 75 L. ceo 1128, 1137. These cited dec1sions of the Supreme 

Court of the Un1ted St~te8 clc~rly 1ndicate th~t, in ~ matter of this 

n~ture, Feder~l ~uthor1ty should be secured first. The issue here 

presented is governed by the rule of pr1~ry jurisdict10n recocnized 

by administrative law. It 1s analOGOUS to ~ sit~tion involv1ng the 

conde~t10n of the oper~tivc property of ~ rai1ro~d which requires 

the removal ~nd relocation of f~c!11ties. In such ~ zituation, con­

cemnation must awa1t the secur1ng of tho requ1site authority from 

the ~ppropr1atc rC$ulatory bOdy to removc ~nd relocate such facil1-

ties. (Northwestern Pacific n.R. Co. v. Superior Court, 34 Cal. 2~ 

454, 458.) 

Fi~lly, we des1re to point out that the procedure adopted by this 

Commiss10n 1n any c~ce must depend for its v~11d1ty upon the require­

ment of the public interest ~nd not upon the dcsires or conveniences 

of the partics. Furthermore, this Commission may prescribe any pro­

cedure consistent with due process unless ~ specific con$titut1o~1 

or st~tutory provis1on requires it to proceed in ~ p~rticular way. 

(Saunby v. Ra11ro~d COmmission, 191 C~l. 226, 231; ~ v. ~i1ro~d' 

Commiss1on, 15 Cal. 2d 612, 618.) 

For the foregoing reasons, IT IS ORDERED t~t the petition tor 

rehearing f1led herein by the complainants be ~nd the same 1s hereby 
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dcn1~c:l. 

Do-ted, Son Fr:mcisco, Cal1f'ornio. t this t!35:- d.o.y or d/~..,/ , 

1954. 

coiTiiiiissIoners 


