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De cision No. __ 5..:un~,O~9 .... 0L...-_ 

BEFORE THE PUBLIC UTILITIES COlvl!,1uSSION OF THE STATE OF CALIFORNIA 

JOE DE .lvlAR.IA'1 

Complainant, 
vs. 

THE PACIFIC TELEPHONE Arm TLLEGAAPH 
CO~~~NY1 a corporation, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

----------------------------) 

Case No. 5525 

Q.liver L. Linck, Jr., for complainant. Pillsbury, 
Madison & ~utro, by John A. Sutro, and Lawler, Felix 
& Hall, by L. B. Cona~, for de.fendant. 

o PIN ION 
---,--~---

The complaint alleges that Joe De ~~ria1 who is one of 
the owners of the Coconino Restaurant, located at l19~1 Valley 

Boulevard, El ~\~onte, California, prior to February 10, 195~ was 
a subscriber and user of telephone service furnished by defendant 
telephone comp~ny under number FOrest 8-9211. On or about 

February 10, 1954 these telephone facilities were disconnected by 
the defendant telephone company allegedly for the reason that the 
facilities were being used to violate the law. On or about 

January 29, 1954 Raymond Kath, an employee of the Coconino 

Restaurant, was arrested and charged with bookmaking, but com-

plainant alleges he had no knowledge or information that such 

activity had been or was being carried on by said employee an~ he 
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now has issued orders that emplolee~ ~r~ nOU uO uae the telenhon~ 

in said restaurant. It is ~so a~leged thnt tAe compla~nant an4 

the two other ovmers of the Coconino Resta.urant did not use 9.l'ld do 

not now intend to use the telephone facilities as an instrumental-
ity to violate the la.w, tha.t detondant has rofused to restore 

telephone facilities to co~,lainant althoU3h demand has beon made 

therefor and that the com,la1nru1t has surfered and will suffer 

irreparable injury and great hardship as a result of being 

de,rived of the telephone facilities in question. 

Under date of February 25, 1954 the complainant filed a 
supplement to his original complaint in which it 1s alleged that 

on Pebru~ry 16, 1954 the employment of Raymond Kath was terminated. 

On ~~rch 8, 1954 the telephone company filed an answer; 

the principal allegation of which was that the defendant tele,hone 

coa~any had reasonable cause to believe that the telephone servioe 

furnished to complainant under n~~ber FOrest 8-9211 was being or 

~~s to be used as ~ instrumentnlity direotly or indirectly to 

violo.te or to o.id Ilnd a.bot the violation of the law and that having 

such reasono.b1e cause, defend~~t was required to disconnect the 

service :?ursuant to Decision ~jo. ).j.1L~15 dated April 6, 1948 in 

Case No. 4930 (47 Cal. F.U.C. 853). 

By DeCision No. 49763 dated !.ID.rch 9, 1954 in Case 

No. 5525, this Commission issued an order granting temporary 

interim reliet and direc':;ing the telephone company to restore tele-

phone service to complainant pending a hearing on the matter. 

A public hearing was held in Los Angeles on n~y 7, 1954 
bet,ox'c Exam1n,~r Syphers, at which time evidence was adduced and 

the matter submitted. 
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At tne hearing the com~lainQnt testified that the tele-

phone facilities in question consisted of a public ~ay telephone 

in the front part of the restaurant and an extension in the stock 

room. Outgoing calls had to be made from the public telephone, 

but incoming calls could be received over both the ,ublic phone 

and the extension. On January 29 an employee Raymond Kath was 

arrested by deputy sheriffs from the Los Angeles County Sheriff's 

Offico o.nd o.t that time the extension telephone was taken out. 

Subsequently on or about February 10, 1954 the public telephone 

\V'as disconnected. Complainant further tes tified the. t he had term-

ir.o.ted the sarI/ices of R$.ymond rca th on February 16, 1954 and that 

Kath no longer had access to or used the telephone facilities. He 

further stated that he had no l(nowledge of book.."'O.aking activitios 

on the part of Kath, that he himself had engaged in no llnlawtul 

activities o....""l.d did not intene. to do so, a.nd that telephone facil-

ities were necessary in the conduct of his business. 

An employee of the Coconino Restaurant, who worlca there 

as a waitress, testified that she was present on January 29, 1954 
when Kath was arrested. She stated that Kath had acted as a 

bartender and that the public telephone w~s outside or "the bar 

a.rea. It was her ob'serva tion that Ka th normally did not answer 

the te 10 phone. 

A deputy oheritf from the Los Angeles County Sheriff's 

Office testified that he, in the company of four other deputies, 

entered the premises at 11941 Valley Boulevard, El Monte" 

California, on January 29 1 1954 at approxi~toly 2:30 p.m. They 

found ICath in the office at the rear or the bar using the telephone 
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and making notations on a piece of paper. Upon quest1on1nS 1 Kath 

admitted that he was takinz bets on horse races and had been doing 

this for about two ~nd one-halt weeks. He stated that he took 

between $30.00 and $40.00 in bets per day over the telephone. At 

thAt time the officers removed the extension telephone. The 

cOl'!l;>lainant De !:iar1a was pX"c::ent on th:ts occasion, but disclaimed 

any lmowledge or any boolCtlD.ldng o.ctiv1tit:'ls. While the deputie:s 

were there the telephone rang tour times and on ea~h occasion bets 

were recorded 'by the officors. 

Exhibit No. 1 is a letter from the sheriff of Los Angeles 

County to The Pacific Telephone and Telegraph Comp~y dated 

?ebruary 3, 19$4, requesting that tole~hone service under number 

FOrest 8-9211 at 11941 Valley Boulovard be disconnected. 

Subsequently tl.e telephone company did disconnect the service in 

question. The po~ition of the tele~hone company was that it had 

acted with reasonable cause in disconnecting the telephone service, 
inasmuch as it had received the letter designated as Exhibit No. l. 

After a considerntion of this record we now find that 

the telephone company's action was based, on reasonable cause as 

such term is used in Decicion i~o. 4341.$, supra. We further find 

t~at the telep!1onc facili ties hore in question were used as an 

instrumentality to aid and abet the violation of the law"although 

there is no evidence that these facilities were so used by the 
com~lainant herein. 

In the light of this record and in view of the fact that 

complainant was de~rived of his telephone facilities from 

February 10, 1954 to ~~rch 12, 1954, as disclosed by evidence in 
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t:h1:1 Co.so, we now find that complainant is entitled to telephone 
service. 

o R D E R - - - --
The complaint of Joe De l.iaria against The Pacitic 

TelephQne and Telegraph Com"any hav1nz been .filed, public hearing 

having been hold thereon, the matter now being ready for decision, 

and the Commission being tully aQv1sed in the premises ~~d basing 

its decision upon the evidence of record and the findings herein, 

IT IS O~ERED that the com~lainant's request for restor-

ation or telephone service be granted and that the tempora~y interim 

reliet granted by Decision No. 49763 in Case No. SS2S be, and it 

hereby 1s, made permanent) such restoration being subject to all 

rules and regulations ot the telephone company and to the exi:lting 

ap,licable law. 

The effective date of this order shall be twenty days 
after' the 


