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Decision No. SO::t04 

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 

In the Matter of the Investigation ) 
into the operations and practices ) 
of Edgar W. Holyoke (C. H. McCARTY) 
TRUCKING COMPANY). ) 
-------------------------) 

Case No. 51+64-

Halsey Rixfor~ and Fra~k Austin, for Field 
DiVision, Public Utilities Commission. 

Vincent Matthew Smith and Edgar W. HolYoke, 
for respondent. 

Turcotte and Goldsmith, by Frank W. Turcotte, 
for Thompson Truck Lines, intervener. 

Gordon, Knapp and Gill t by Joseph C. Gill, 
and Turcotte and Golasmith, by Frank W. 
Turcotte, for Pacific Freight Lines and 
Pacific Freight Lines Express, interveners. 

o PIN ION - ........ _---...-
This proceeding was instituted upon the Commission's own 

motion to determine (1) whether Edgar W. Holyoke, without 

authorization from this Commission, has discontinued any or all of 
his operations as a highway common carrier; (2) whether Edgar 

w. Holyoke, without authorization by the Commission, has abandoned 

wholly or in part his rights to operate as a highway common carrier; 
(3) whether Edgar W. Holyoke I s highway common carrier o'perating 
rights shall be suspended, cancelled, or revoked. 

Public hearings were held before Examiner Rogers at the 
following times and places: El Centro on October 20, 1953; Los \ 

Angeles on October 22, 19~3; and Los Angeles on January 18, 1954. 
At the concluSion of the latter hearing the matter was submitted. 
On F0bruary 4, 1954, and prior to deciSion by the Commission, 
Edgar W. Holyoke filed a Petition to Set Aside Submission. He 

alleged therein "that a.t the tfme ~f the last hearing, January 18, 
1954, he was not aware of the requirement that tne assent of the 
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creditors bc presented along with the eVidence of operation of the 

McCD.rty Trucking Compa.ny ••• " and o.ttachod "copies of the o.greements 

with 0.11 the creditors who have lawfully enforceable claims 
totalling $8,777.35". Tho composition agreoment wording a.s 

nttached to the petition, recites a.n execution date of January 28, 

1954, and states that the signatories will accept 10 cents on the 

do11a.r in ~xchange for D. full release if the sums agreed to be paid 
by Edga.r W. Holyoke nre paid within 90 days from the da.to of the 

~grccment.. On February 23, 1954, the Commission made its Order 

Setting Aside Submission and Reopening Proceedings for Further 
Evidence. This order limited the further he~ring to the pre-
sentation by respondent of further evidence in conformance with 

his petition filed on Fcbrua.ry 4, 1954. A further hco.ring wa.s held 

in Los Angeles before Examiner Rogers on April 29, 1954, eVidence 
rela.tive to the composition with creditors was presented, and the 
~atter ~s submitted. It is ready for decision. 

The history of respondent's authority as n highway common 
c~rricr is set out below: 

Decision No. 23537, dcted March 23, 1931, on, Application 
No. 16942 C36CRC73). 

,. 

liThe Railro:ld Commission of the St.:l.te of 
C~liforni~, hereby docla.res th~t public convenience 
nnd necessity require tho oper~tion by C. H. McCarty 
and Ernest Smith, copnrtners, of an .:I.uto truck 
service for the tro.nsportntion, in trucklond lots 
only, of alfnlfn meal, cement, corn, cotton, hay, 
milo maize, l:lth, lumber, Piling, telephone poles 
trea.ted With creosote Qnd p:lint and untreo.ted, 
shingles, shnkes and wheut betwoen Winterha.vcn, 
Bard, Colora.do Siding, Holtville CaleXiCO '. 
El Centro, Brnwley, Imperinl, Caiipntria, tonchella. 
Indio, Blythe and Thermnl only, on the one ha.nd, · 
and El Monte, Redlnnds, Riverside, Pomona, Ont~rio, 
Gllino, PaSadena, Bnn Gabriel, Hynes, Clearwater, 
Downey, Gnrdun Grovo, Snntn Ann, Annhoim, Fullorton, 
Cypress, Norwnlk, Long Bench, Lo~ Angclc~, 
Los Ang0les Hnrbor, Wilmington and San Pedro only, 
on thu other hnnd, over and along rogul~r routes 
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via the following communities: Long Bo~ch 
Norwalk, Cypress, 'Fullerton, An~heim, ~nta' 
An~, Garden Grove, Downey, Clcnrwater, Hynes,' 
S~n Gabriel, Pnsadcna, Chino, Ontario, Pomon~, 
Riverside, Redlands nnd El Monte, provided 
thnt no loc~l service may bo given between 
any of tho above n:lmed pOints." 

By D~clsion No. 28>87, dated February 24, 1936, on amended 
and supplementary Applicotlon No. 16942, C. H. McCarty became the 
sole owner of the :lbove-describcd certificnto. 

By Deeision No. 37284, dated August 18, 1944, on 

Applic~tion No. 26019, the, obove-described rights were transferred 

to D. Garibaldi, Jr., J. Gnr1baldi, V. Gar1baldi, and Bud G. Hood. 

By Decision No. 40231, dated May 6, 1947, on Applicat10n 
No. 28238, the foreg01ng rights were transfGrrcd to Edgar W. Holyoke, 
the respondent herein. The decision recites that the cons1deration 

wcs $12;,000.OJ, $40,000.00 payeble on or before J~nu~ry 2, 1947, 
with the oal~nce of $8;,000.00 payable :It the rate of $2,000.00 

per ~onth beginning February 2, 1947, including interest on the 

unp~1d oQ1Qnce at the r~te of ; per CODt per annum. Equipment 

valued ~t $117,2;8.25 w~s included in the tr~ns~otion with no 
udditionol cons1derot1on. 

An Assist~nt Tronsport~tion Ropresentntive of the 
Co~ssion testified os follows: , 'f' 

In 1952, he wos assigned to investig~te the respondentts 
operotions under his certific~tcd. rights. ' On July 30, 1952, he 

interviewed respondent in tho Commission's Los Angelos oftice. He 

~skcd. respondent it he hod nbondoned his rights. Respondent stated 
(1) 

th~t he never intended to ~bandon his rights. On M~rch 18, 1953, 
the witness telephoned respondent. Respondent stated he hed not 

opcr~tcd under his certificated rights for over three yeors, has 

(1) See letter of August 5, 19;2, Exhibit No.3. 
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ovmed no equipment tor the s~~e period, does not intend to resume 

his operations, that he attem,ted to transfer his rights on several 

occn~ions but had been turned down by the Commission, and that for 
,( 2) 

that reason he believed he hAd not abru1doned his riehts. 

The Commission's records show that on January 6, 1950, 

respondent o\med one picl<:uptrucl-<:, 8 tractors, and 8 trailers, on 

December 15, 19$0, he leased one truck and one trailer, and on 
, (3) 

August 28, 1952, he leased 2 tractors and 3 trailers, that he 

has at no time secured or requested permission from this Commission 

to suspend his operations as a highway common carrier. 

Edward Tanner, Commission representative, stated that 

rez~ondent's insur~ce (Gener~l Order No. 100) la~sed on ~av 10, 
. (4) • " 

1953. The CO~1ission's records show that respondent now car-

~ies the required public liability and property damage insurance. 

Rospondent': quarterly re,orts of gross operating revenue show no 

o"'leratinp: revenue for the 'Oeriod from J~nua.ry 1, 1951 to March 31, 
.r:' (5)- .. 

1953. Thereafter (to October 22, 1953) no quarterly report was 

filod by re~pondent. 

On ,October 20, 1953, respondent Edg~r Vi. Ho1yol<:e testi-

fied: In 1947 respondent had his certificate plus radial highway 

common carrier, highway contract carrier, and city carrier permits. 

Operation~ were conducted under the certif.icate until December, 

1949. During this period he hauled the soods authorized by his 

certificate. AroUnd February, 1950, the bruU( repossessed all 

respondent's truclc1ng equipment. During 19$0 respondent carried 

two shil'ments of lumber pursuant to his certificate, using sub-

h~uler$. There~rter rospondent ~eted as a broker for another trans-

,ortation co~pany and curriod nothinG pursunnt to his certificate. 

Since 1951" l"espondent has owned ,no trucl<:1ng equipment. 

See letter of Marcl'l 
Exhi bit No. S. 
Exhibit No.6. 
Exhibit No.7. 

. , ' 

19, 1953" Exhibit No. 4. 
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fall of 1951 he hcs had no Board of Equnlizntion permit. During 

19~O and 1952, applicant had ~rrangcments for lensing equipment 
(Exhibit No.5). He never ~bandoned his effort to pursue his 

rights. Referring to the Commission reprcsent.":I.tive ts o.llogo.tion 
that respondent stoted he did not intend to resume operations, he 

cverred he told the rcprcsentntivc that he did not intend to resume 

op~rations if c proposed sale of his rights (the request for 

authority to transfer was denied by the Commission, Decision 
No. 47119, dated Mcy 5, 1952, on Application No. 33071) was 

permitted. Respondent has kept his tariff up to date (Exhibit 
No.1) • 

On January 18, 1954, respondent testified that he has 
been carrying property pursuant to his certificate Since October 22, 

1953; th~t he is c~rrying limited commodities nnd it 1s hard to 

get started. He h~s carried three londs of n1fo,lfa meol and whe~t 
between the Imperial V~lley and Wilmington. Theso loads were 

c~rricd by subhaulcrs end he intends to operate through subhaulers 
in the future if the investienticn herein is dismissed. 

Respcndent's total indebtedness reduced to judgments Can be settled 

fr,r about :$8,000.00. The balance of tho claims arc on open book 
accounts, 'the last entry being about 1949 in each instD.nce. 

A friend of respondent w~th personal assets which he 
est1rn~ted at one-quarter million dollars, statod that he will loan 

respondent ~round $8,000.00 to $9,000.00 to enable him to pay his 
indebtedness and resumo business. 

On April 29, 195'4, tho rosp'.Jndcnt .:l ttempted to present 
further eVidence pursuant to the order of this CommisSion reopening 
the rn~ttor. He offered in evidence what he n1leged were Signed 

statements from nl1 of his judgment creditors agreOing to accept 

10 cents on the dollcr on their claims in oxch~nge for D. full re1cD.se 
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thereof. These agreements were conditioned to terminate in 90 days 

from execution ot the agreements if the agreed sums were not paid 

in tho. t tune. 'l'hey were executed, according to a stipulation ot 

all po.rt1es, between Jnnuary 21 and Jo.nuary 26, 19S4. Counsel tor' 

the interveners objected to the receipt in evidence of the agree-

monts on tho cround that they each show on the faoe that the time 

tor- !)crtor:nance has lapsed. The examiner sustained the objection. 

Respondent then testitied that the ·creditors would extend the 'time 

of pertormance as he had susgested the 90.day period for perform-

anoe and he and the creditors believed this matter would be 

terminated within that period. Counsel tor the interveners moved 

to strike this statement on the ground that it was a conclusion 

ot the respondent. The examiner granted the motion, ~nd the 
parties rested. 

Upon the records and tiles or this Commission concerning 

respondent, of which we take judicial notice, and upon the record 

herein, we find the following facts to be true: 

(l) That in 1947 res90ndent acqu1red the certificate of 

public convenienoo and necessity represented by Decision No. 23537, 
which. permits transportation in truckload lots only, together with. 

seven tractors and seven semi-trailers, subject to an encumbrance 

ot ap,ro~mntely ~85,ooo.oO. 

(2) That respondent o~erated said ri~hts and oquipment 

between the date ot thoir aoquis1tion by him and approximately 

January 1, 19S0, at which time the owner of the encumbrance repoe-
3es~od the equipment. 

(3) That during 19S0 respondent carried two sh1!)ments 

pursuant to his certificate, using subhaulers. 
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(L~) That during 1951, 1952, a.nd until October 22, 1953, 
re~pondont ea~~ied no property ~ursuant to his certificate. 

(5) That sinco October 22, 1953, respondent has carried 

SO:le ,roperty ,:,ursuo.nt to his certificate" using subhaulers. 

(6) That respondent has never requested of or received 

tro~ this Commission authority to suspend his operations as a 
highwa.y COI:lr.lon carrier. 

(7) That respondent's tariff has been on tile with this 

Commission at all times since he acquired authority trom this 

Commission to operate as a highway common carrier. 

(8) That respondent's insurance (General Order No. 100) 

lapsed on Mo.y 10, 1953, but has been renewed and is now in effect. 

U~on tho torezoing tindings ot tact we find that 

respondent abandoned sorvice pursuant t:o his certificate on or 

about January 1, 1951j that such abandonment was without author-

1zation trom this Commissionj that respondent1 s certificate should 
be cancellod and revo!,:ed. 

Public hearingz havinC been held, ovidence presented, 

the ~~tter having been submitted, and the Co~nission having made 

the findings and conclusions set forth in thi3 foregoing opinion, 

based upon said findings and conclUSions, 

IT IS HEREBY ORDE1~D that the certificate of public con-
venience and necessity issued oy Decision No. 23537, dated 

14areh 23, 1931, on Application No. 16942 (McCarty and Sm1th)~ and 

acquired by Edgar W. Holyoke by mesne conveyances by DeciSion 

No. 28.5'87 dated February 24, 1936 on Application No. l69~.2 
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I • :', 
~, ., 

(McCarty et al to McCarty), Decision No. 37284, dated August 18, 
1944 on Application No. 26019 (McCarty to Garibaldi and Hood) "and 

DeCision No. 40231, dated MI?Y 6, 194? on App11cation No. 28238 :';.' 
, , 

(Garibald1 and Hood to Holyoke) be and the same hereby is revoked . 
-'\ 

/ 
\. ~ 

and that Edgar W. Holyoke, doing business as McCarty Trucking 
Company, shall, on not less .than five days' not1ce to the 

COmmission and to the public cancel all rates, rules and 
regulations governing the operations here involved. J 

The secreta~y 1~ directed t~ cause a certif1ed copy of 
this order to be served upon respondent Edgar W. Holyoke. ' , 

Dated at~d~, California, this /A day 

?J: &Y-"<. ,1954. C ~--s:.. /7""; ~~l A/A'l 

of 

·Commissioners 


