
• 
50245 Deei::ion 'No. _______ _ 

IDR~GU&At 
BtPOP~ TEE PUBLIC UTILITIES CO~~:ISSrON OF TBESTAT.E OF CALIFORNIA 

Application of the State of California, ) 
Department or Public \"~lorks,, for an order ) 
or orders authorizing and requiring the ) 
widening" reconstruction, alteration and ) 
improvinG or the crossing or Hawthorne ) 
Avenue and the Harbor Branch Line of The ) 
Atchison, Topeka. a.nd Santa Fe Railway ) 
Company sometimes re.ferred to 9,S tiEl ) 
N1do Underpass tr and dosignating the ) 
portions of the work to be done" respec- ) 
t1vely, by said Applicant" State of ) 
California, Department or Public \'lorks" ) 
and'by said railroad corporation and .for ) 
determination and allocation of the costs ) 
thereof and for an Interim Order author- ) 
1zing Applicant to co~ence the ~ediate ) 
construotion or proposed improvements and ) 
tor the issuance or an Interim Order ) 
reqUiring said railroad corporation to ) 
'Proceed rorthwi th wi th railroad work. ) 

ORDER OF DISMISSAL 

Application 

No. 34844 

The Atchison" Topeka and Santa Fe Railway Company has filed 

a motion to dismiss the amended application of the State or California, 

Department of Pub11c \7orks. 

Allegations of Amended AEp11cation. Hawthorne Avenue, a 

portion of State Highway Route 164, crosses Santa. Fe's Harbor Branch 

at separated grades, at Crossing No. 2H-19.0-B, also known as IIEl •. 
N1do UnderpassA n The existing underpass was construoted in 1926. 

State proposes to widen and improve the highway as a sir.-lane divided .. 
highway. The existing underpass will be widened by adding a 62.-6n 

steel span a.t the west end or the present S8 f .0" span, and by con-. 
structing new pavement lanes tor southbound highway traffic. North-

bound traftic w1l1 use the existing underpass. The west abutment of 

the existing span will be remodeled to serve as a center pier" and a 

new Vlost abutment w1ll be constructed. Two 40-toot roadways through 

the underpas,s will be sepEU'a ted by a 22-toot median strip. 

Public interest and necessity require the widening and 

improvement of tae highway and the;ex1st1ng grade separation structure, 
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the latter being too narrow to permit the proposed. Widen;ng ot the 

highway or to accommodate the traffic that will use the highway. Public 

interest a~d necessity require the proposed alteration in a Itcommon 

area.n~ .de'signated. on Exhibit A as "New easement area", which of' neces":: 

sity vnll be o~cupied as a common area by State and Santa Fe. (Exhibit 
, 

A, :So :b1.uepr1nt., also contains an insert map designating nLocation ot 
,. 

par~e.l to be condemned: tI This "common aI'ea.", a portIon or the Santa 
,' .. j, • • 

, . . 1 . 

Fe right,ot ~ay, is contiguous to the existing underpass, and is in 
) . I .; ~. , Los AngelesC~ty~ the greater portion ot the present underpass being 

,\ ., ft I 

in the City ot Torrance.) 
,'1 ' .• 

Plans for the proposed construction have been prepared 'in coop

eration with Santa Fe. Railway traf'!'ic will be routed over a Sib-cotly 
\ . 

during construction. The shoofly will include a trestle over the 
. ( ',' 'I. l 

eXistIng bighway~ State has obtaIned necessary temporary eas~~nts 
',I' I' ,t, "'" 

tor the construction; operation, and removal of the shoofly on parcels 

or privately-owned p~operty adjacent to the railroad right ot way~ 
," 

State and Santa Fe are not in agx-eement as to apP?rtionment ot 

the cost ot the widening and improvement ot the crossing. Santa Fe, . 
" atter request; has refused State a right of entry to perform the . " , . 

work of w1dening, reconstructing, and altering the existing grade 

separation: The ~pPlication, and the relief sought therein~ are 
'"J, .. 

stated to be under Chapter 6 of Part 1 or Division 1 (sectIons 1201 
: , 

through l220) of the Public Utilities Code, and in particular unde~ 

section 1202.. 

" Prayer of Amende~ Application. State makes four requests, as 

tollows: 
" ,.1 .. " 

1 •. That the Commi~sion issue an order authorizing the Widen-

ing and improvement ot the exist1ng crossing at separated grades~ 

2. That such o~der authorize the construction in accordance 
-with the allega.tions of the a.pplication and the attached plans, sub-

•. I 

ject to such changes and additional terms and conditions as may be 

provided for by such order. 
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That an interim order issue tor.thwith, authorizing State to 

. ., ',,' c' ',I'. ," .. 

immediately prosecute the widening, reconstruction, and alteration, 
• . I,t·' 

and requiring Santa Fe t~ permit State to e~ter upon santa Fets right 

of way tor sueh purposes, and turther re~u1ring Santa Fe to perform 

and eomplete the railroad work necessary to permit state to proceed. 

4~ That f.ollowing issuance of the interim order the Commission 

apportion the costs to be borne by State and Santa Fe. 

Summary or Motion to Dismiss. The appli~ation is premature. 

Commissi~~ jurisdiction has not been properly invoked in that State 

has not tollowed the jurisdictional procedures set up in the Public 

Utilities Code relating to the eondemnation or rights necessary in 

connecti~~ with crossings at separated grades. Nor has State followed 

t~e C0mm1~sion's procedural rules relating to applications tor crOss~ 

ing~ or ~or apportionment of costs of grade separations. Al~hough 

the app~ication is far trom clear, State's intent is three-to~g: 

1. State desires permission to construct a highway across 

Santa F~~~ right of way at a separated grade. 

2. State seeks to have the Commission apportion the cost ot 
such soparatio~ between State and Santa Fe. 

3~ Although not set forth in the application, it must be 

assumed that State is endeavoring to condemn a right Ot way across 

Santa Fe~s ~racks tor a new highway. 

To in~oke the Commission's jurisdiction properly to aecomplish 

such purposes, State must make specified allegations and proof. In 

order to condemn property, a petition must pray: 

1. That the Commission fix tho just compensation to be paid 

tor the acqu~sition ot property specified in such a petition! 

2. Tha~ the Commission deSignate the parties who shall pay 

compensation, an~ the owners and cla~ts of the property conde~e~ 

to whom compensation shall be paid. 

3. That the Commission make its final order Ot conde~ation. 
Santa Fe also asserts that the application is uncertain and 

-.3-
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ambiguous in certain.respects. 

APplicable StatutorIProvis10nso Section 1201 (1951 codifica

tion of ro~er s'9ct1on:, 43 , (~) ),',prov1des 1n"substance that ':no crossing 
.. "' .. 

shall be co~stru~ted-\vithout prior c'~~ission,,\authorization. Under' 
• '. I I. 

sections 1202 throU8h 1205 (codiiic~t10z;, of forme'r sect10n-4.3 (b») j' , 
, • I, ,I • 1.1 •• " ••• 

;" ','I .'., 

the Commission has exclus'.ve power to prescribe,. the ,:terms, or insta11a-
. " r . , I • \" ~. • 

t1on" use" and protection or each cross1nd; to alterJ.;oe.locate, or" , 

abolish crossincs; arld also ,to reqUire grade scparat10ns'~toprescr1b'e" 
, ' . .~ I, 

the termS upon which s~cb separations 'shall be mad~; and to pr.escr~be 

the proportions in which the expense shall be di'v1ded between the 
" , 

. • J. , . 

railroad and the State or other political sUbdiv1sioh a..t'fec.:ted. 

Former section 43 (c) was cod1fied as sect10ns l206'through 

1226~" Under section 1206 the Commission may fix th~- jus{'compensat10n 

to be paid, '!'or property taken Or damaged in the separa t1~~ of' erades 
.... : ~. '. ... ; :'. . I':, , " :. . .. ,'."' . .,. ..... : •. , ..... "t'" 

at a crossing, or in the construction, alteration" or 'relocation ot'··' .. 

grade separ,a,t10ns, "and upon tho paym~nt of tho comptmsat1ori. :so' ".fixed 
• , , " '\ : ~: I ' .. ~ i .. ,·, , 

'WJ.y make a t.inal order of condemnation." These powers may 'be exer-
." .' 

cised by the Commission in connection with 'the taking or 'damage or the 
''', ,,' 

" I ' 

property of public utilities" but not the private property of private -: . ~.' 
(Chase :Lumber Co .. v Ra.ilroad Co:mmission" 212 Cal."691.) persons. 

~ec~i0ns 1207 through 1218 set forth in deta.il the procedure'" 
t, , ., 

to be followed in an eminent dom~1n proceeding before the Commission 
"I . 

under section 1206. such a proceeding may be commenced 'by the filing 
., 

" ,.." 

or a petition setting forth the purpose of the proceeding1 the use tor 
',r ' ... :'." ... 

which the property 1s sought to be taken, a description or such prop-
.. ' --, ~". "', ", • , , j 

erty, and. the names and addresses of all owner,s and claimants thereof. . , ... 
The petition shall,pray that the Comm~ssion fix the just co~pensation 

.. '. ;~:.' ' 

to be paid tor the property specified, designate thepart1es who shall 
• • I • • • 

, , ' 

pay th~ ~ompensat1on and the owners and claimants to who~ the compen~ 
sat10n shall be :x:a1d.~ o.nd. ma.l(e 8. ;Cinal order 0'1: cond.emnation_. (Sec~ 

1207.) The remaining sections specify the procedure to be ~ollow.ed· 

after the tiling ot such a petition. 
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" I " 

Findings and Conclusions. ':' Th~ ·~ended applicatior(here1n 

requ~st; "an 'interim order reCiUiringS~t~ F~ to permit stat~"'tci" ," 

enter upon Santa Fe' $ right or ,,~ay f~r' tb.~ pUrpose ot proseclitlng 
" I ." ", ' .. ··1 " 

the widenillg or the present grade separation. It'indicates"the 
• I ~ I ; I, •• 

necessity ot common occupancy ot a now casement area on Santa Fets 
• ..' ,.. ~ , '" I ; \ .' ~ '/ ' . : • \0 " I~ , • • r";~ .. 

right of way arid the location of the parcel to be condemned. How-

ever, theame~ded application is not suttieie~t to invoke the juris

diction conferred upon the Commission byl~ection:1206 of the pUblic 

Ut:i:iities COd~, in 'that it is not a petition containing the essential 
t:' ; . I"~ '., • 

allegations and prayer as specified in section 1207. " 

It State desires to avail itsolf of' the alternative remedy 

otinstituting an eminen'1; doma.in proceeding' before the Commission 
" 

~nders~ction 1206, it may tile an appropriate petition for that 

purpose. 
, , , 

'. ',' ': ,', • • \r' , I. 

It State so deSires, it may also institute 'a separate pro-

ce~ding, unde~ . s~ctions 1202 through 1205, by" the filing of a," new 

application seeking authorization for the widening of the grade 

separation and' apportionment of the costs thereot. 'However, th.e 

two sep~a.te'proceedings ~~y not be instituted by the tiiing:~f a, 
: ", , t," , ! ..' . . .' '. " . ~ ,-' '/ . 
The statute contemplates separate proceedings. 

': ,{".,. • " • • ,.- • , • • , ' • " ".~ ... ~I •• 

Section 1207 p~ovides that an eminent domain proceeding under 'section 

1206 ttmay be' ~e.de a' pa~t of any proceedinglt for' crossi~ authoriza-
, ' , " t' 

tion" and cost apportionment commenced under sections 1202 through· .. 
" 1205. 

.-

\Vhether or not th~re shOUld be a consolidation or incorpora-

tion by reterence i's a q~estion to be decided ai'ter' 't~O: such pro-' '.' 

ceedings maY'have been commenced by the filing of appropr;ate separ-

ate pleadingse-' ,:, ',\, " 
" ~ .~. 

, " \ ~ . .'.. . 1.. . 
! '4.' t' I .' ' ~ . ( " ',,' . 

Good cause appearing, IT' IS OlIDERED t~ t'" Ame~aed ';AP~11~at10n' 
No. '3L~844 is her~bY d1smi~sed vii thout leave to ~end.' Su~~ cii~~i~~al 
is without prejudice to the filing of a new application under sect10nB 

-s-
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1202 through 120S of the Public Ut1lities Code, and without preju~ 

dice to the institution or a proceeding under section 1206 by the 

filing of a petit on in the form e~n~emplat.d by section l20~ 

'(ted " " California, this "-"7::XD.a"$' 
,. 

coiiimIss!oners'" 


