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~ ORIGINAL

BEFORE THEf?ﬁBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

In the Matter of the Application

of the City of San Diego, County

of San Diego, State of California,

for an order authorizing the im-

provement of 2 c¢rossing at separate

grades of Balboa Avenue, and the

Atchison, Topeka and Santa Fe Application No. 35466
Rallrcad, commonly referred to as '
the Balboa Avenue Underpass, in

the City of San Diego, County of

San Diego, State of California.

ORDER DENYING MOTION TO DISMISS

The Atchison, Topeka and Santa Fe Rallway Companyrhas filed a
motion to dismiss the application of the City of San Diego.
Allegations of Application. Balboa Avenue and Santa Fe tracks

cross at separated grades at the "Balboa Avenue Underpass." City
proposes to widen Balboa Avenue to a six-lane street from its present
two-lanc width. Such widening of the existing grade separation is
proposcd in connectlon with an extension of Balboa Avenue easterly
to provide a second connceting strect to the Clalremont area, now
served by the Jellett Street grade crossing, .8 of a mile south of
the Balboa Underpass. The new facility should reduce tpaffic

hazard at the Jellett grade crossing. Plans for the proposed im-
provement have been furnished to Santa Fe, the improvement has been
dlscussed with the local office of Santa Fe, and the latter has
agreed to draw plans for reconstruction of the existing bridge. The
detall plans for the railroad bridge have not bheen submitted by
Santa Fe. The structure is to be a two-span Bridge with a center

pler in the division island of the street. City will prepare plans
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for the strcet improvement.: Balboa Avenue will have six twélve-fdot
lanes with an clght-foot median‘stfip'and gix~foot shoulders, thus
providing for a four-lane through stréet with acceleration and de-
celeration lanes for the Morena Boulevard and Balboa Avenue inter-
change. A plan view, highway profile, and vicinity map are set
forth in Exhibit B to the application. -

Prayer of Application..- City requests as follows:

1. That the Commission igsue an ‘order authorizing reconstruc-
tion of the wndoercerossing.

2. That such order authorize constructlon of the'project upon
the terms and division of costs as may be provided for in an agree-
ment to be entered into between Santa Feo and City, or in the event
the parties fail to agrece, that the division of costs be determined
as provided by law.

3. That the order provide for a two-year period within which
to complete the work. |

4. That the order §rov1de that service be maintained on‘the
rallroad during construction.

5. That an ex parte order be issucd.

Summary of Motion to Dismiss. The appllication 1s premature.

Commission Jurisdiction has not been properly invoked in that City
has not followed the jurisdictional procecdures set up in the Public
Utilities Code and the Commission's procedural rules relating to.
applications for crossings, apportionment of costs in grade separa-
tions, and condemnatiqn of rights necessary for crossings. Although
the application 1s far from clear, City's intent is three-fold:

1. City desires permissicen to widen a highway across Santa
Fe's right of way and construct a new and widened grade separation
structure.

2. City seeks to have the Commission apportion the cost of the
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new structure between City and Santa Fe.

3. Although not set forth in the application, it must be as-
sumed that City is endeavoring to condemn a right of way across
Santa Fe's tracks for such widened highway. |

Te invoke the Commission's Jurisdiction properly to accomplish
such purposes, City must make specific allegations and proof. In
ordef to condemn property, a petition AQ$£ pray:

1. That the Commission fix the Jusﬁ compensation to be paild
for the acquisition of property spec¢lfied in such a petition.

2. That the Commission designate the parties who shall pay
compensation and the owners and claimantg of the property condemned
to whom compensation shall be.paid; . |

3. That the Commission make its final order of condemnation.

Santa Fe. also asserts that the application 1z uncertain and
ambiguous in certain respects.

Applicable Statutory Provisions. Scction 1201 (1951 codifica-

tion of former section 43(a)) provides in substance that no crossing
sh2ll be constructed without prior Commission authorlzation. Under
sections 1202 through 1205 (codification of former scction 43(b))
the Commission has exclusive power to prescridbe the terms of instal-
lation, use, and protection of cach crossing; to alter, reldcate, or
abolish crossings; and also to requilre grade'separations, to pre-
scribe the terms upon which such separations shall be made; and to
preseribe the proportions in which the expense shall be divided be-
tween the rallroad and the State or other pollitical subdlivision af-
fected.

Former section 43(c) was codified as sections 1206 through
1220. Under section 1206 the Commission may f£ix the jJust compensa-
tion to be pald for property taken or damaged In the separation of
grades at a crossing, or in the construction, alteration, or reloca-
tion of grade scparations, "and upon the payment of the compensation

so fixed may make & final order of condemnation." Thesc powers may

3.
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be exerclsed by the Commission in connection with the taking or
damage of the property of public utilities, but not the private prop-
erty of private persons. (Chasc Lumber Co. v. Railroad Commission,

212 Cal. 691.)
Sections 1207 through 1218 set forth in detail the procedure to

be followed in an eminent domain proceeding before the Commission
under seetion 1206. Such a procceding may be commenced by the £il-
ing of a petition setting forth the purposc of the procecding, the
use for which the property 1s sought to be taken, a deseription of
such property, and the names and addresses of all owners and ¢laim-
ants therceof. The petition shall pray that the Commission flx the
Just compensation to be pald for the property specified, designate
the parties who shall pay the compensation and the owners and plaim-
ants to whom the compensation shall be paid, and make a final order
of condemnation. (See¢. 1207.) The remaining sections specify the
procedure to be followed after the filing of such a petition.
Findings and Conclusioné. The application herein, unlike the

pleading involved in Re Department of Public Works (Decision No.

50245, Application No. 34844), does not scck an order authorizing
City to immediately prosccute the widening and reconstruction, re-
quiring Santa Fe to permit City to enter upon Santa Fe's right of
way for such purposes, and further requiring Santa Fe¢ to perform and
complete the railroad work necessary to permit City to procecd. The
dismissal order In that matter pointed out that a proceeding for
crossing authorization and cost apportionment, commenced by the fil-
ing of an cpplication under sections 1202 through 2205, is separate
and distinct from an eminent domain proceeding, commenced by the £il-
ing of a petition under section 1206, and that such separate pro-
ceedings may not be instituted by the £filing of a single pleading.

The present application requests that the project be authorized
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upon such terms and division of costs as may be provided for in an
agreement to be entered into between the parties. Many orders
granting authorizations in conneotion with crossings provide that,

if the parties are unable to arrive at an agreement costs may be

apportioned by the Commission in a supplemental proceeding

It 1s possible that the parties may arrive at an agreement con-
cerning all matters involved in the proposed project. I;‘ they do
not agree, and City concludes to institute a proceeding in eminent
domain, it may do so in the appropriate court, or 1t may avall it-
self of the alternative procedure set forth in the Public Utilitics
Code, and file a petition under section 1206. | )

The application herein 1s in substantial compl;ance with oﬁr
procedural rules, and 1s sufficient to commence a ps'oceeding under
sections 1202 through 1205 of the Code.

IT IS ORDERED that the motion to dismiss is hereby denied. The
application will be se¢t for hearing.

-

&
Dated, lé.. _Zﬁ,m{_:zﬁ:g , California, this _Jg «— day of
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VA

Commiasioners




