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BEFORE THE "opUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 

In the Matter of the App11cation 
of the C1ty of S~~ D1ego, County 
of San D1ego, State of Callfornla~ 
for an order author1z1ng the 1m-
provement of a cross1ng at separate 
grades of Balboa Avenue, and the 
Atch1son, Topeka and Santa Fe 
Ra1lroad, commonly referred to as 
the Balboa Avenue Underpass, 1n 
the C1ty or San D1ego, county of 
San D1ego, State of Ca11forn1a. 

App11cat10n No. 35466 

ORDER DENYING MOTION TO DISMISS 

The Atchison, Topeka. and Santa Fe Ra1lway COmpanY,has f1leda 

mot10n to d1smiss the app11cat10n of the C1ty of San D1ego. 

Allegat10ns of Application. Balboa Avenue and Santa Fe tracks 

cross at separated gracfes at the "Balboa Aver.ue Underpass." City 
proposes to w1den Balboa Avenue to a six-lane street f'rom 1ts present 

twO-lane w1dth. Such w1dening of' the ex1sting grade separation is 

proposed 1n connect10n with an extension of Balboa Avenue easterly 

to prov1de a second connecting 3trcct to the Clairemont area, now 

served by the Jellctt Street gr~de cross1ng, .8 of a mile south of 

the Balboa Underpass. The now fac1l1ty should reduce traff1c 

hazard at the Jel1ett grade cross1ng. Plans for the proposed 1m-

provement have been furn1shed to Santa Fc, the improvement has been 
discussed with the local off1ce of Santa Fe,and the latter has 

agreed to draw plans for reconstruction of the existing bridge. The 

detail plans for the railroad bridge have not been submitted by 

Santa Fc. The structure 1s to be a two-span bridge with a center 

pier 1n the d1vision island of the street. City will prepare plans 
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for the street 1mprovement~· Balboa Avenue will have six twelve-root 

. . 
lanes w1th an eight-f'oot m~d1an' strip and six-foot shoulders" thus 

providing f'or a four-l~e through street w1th accelerat10n und de-

celerat10n lanes :for the Morena Boulevard and Bo.lboa Avenue inter-

change. A plan view) highway profile, and vicinity map are set 

forth in Exh1bitB to the app11cation. ' 

Pra}!:er of' Applic'at1on .. , C1ty requests as follows: 

1. Toot the Conun1ss1on 'issuc'on'order authorizing reconstruc-

tion of' the undercrossing. 
2. That such order authorize construct1on of the project upon 

the terms and d1v1sion of' costs as may be providcd for in an agree-
ment to be entered into between Santa Fe and City, or in the event 

the part1es tail to agree~ that the divis10n of' costs be determined 

~ . as provided by law. 

3. That the order prov1de for a two-year period within which 
to complete the work. . 

4. That the order provide that service be maintained on the 

railroad during construction. 

5. That an ex parte order be issued. 

Summary of' Motion to Dismiss. The application is premature. 

Commission jurisdiction has not been properly invoked in that City 

~as not followed the jurisdictional procedures set up 1n the Public 

Utilities Code and the Comm1ssion's procedural rules relating to. 

applicat10ns for crossings J apportionment of costs ,in grade separa-

t10ns l and condemnat1on of r1ghts necessary for crossings. Although 
the ~pplicat1on is far from clear, C1tyl~ intent is three-fold: 

1. City desires permiss10n to widen a highway across Santa 

Fe's r1ght of way and construct a new and Widened grade separat10n 

structure. 
2. City seeks to have the Commission apport1on the cost of the 
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new structure between C~ty and Santa Fe. 

3. Although not 'set forth in the app11cat1on~ it must be as-

sumed that C1ty is endeavoring to condemn a r1ght of way across 
Santa Fe's tracks for such widened highway. 

To invoke the COmmission's jurisdiction properly to accomplish 
such purposes J C1ty must make specif1c ,allegat1ons and proof. In 
order to condemn property~ a petition must pray: 

1. That the Commission fix the just compensation to be paid 

for the acqu1s1tion of property specified 1n such a petit1on. 

2. That the Commiss10n designate the parties who shall pay 

compensation and the owners and claimants of the property condemned 

to whom compensation shall be pa1d. 

3. That the Comm1ss1on make 1ts f1nal order of condemnation. 
Santa Fc. also asserts that the app11cat1on is uncertain and 

amb1guous in certa1n respects. 

Applicable Statutory Provisions. Section 1201 (1951 cod1f1ca-

tion of former sect10n 43(a)) prov1des 1n subst~ce that no crossing 

s~ll be constructed without prior COmmission authorization. Under 

sections 1202 through 1205 (cod1ficat10n of former sect10n 43(b)) 
the Commiss10n has exclus1ve power to presoribo the terms of instal-

lat1on" usc, and protection of' each crossing; to alter, reloco.tc,t' or 
abo11sh crossings; and also to require grade separations" to pre-

scr1be the terms upon wh1ch such separat10ns shall be made; and to 

prescr1be the proport1ons 1n which the expense shnll be divided be-
tween the ra1lroad and the State or other political 5ubdivision af-

fected. 
Former section 43(c) was COdified as sections 1206 through 

1220. Under section 1206 the Comm1ss1on may f1x the just compensa-
tion to be pa1d for property taken or damaged in the separation of 

grades at a cross1ng, or 1n the construct1on l altcrat1on~ or reloca-

tion of grnde separat1ons" ullnd upon the payment of the compensation 
so f1xed may mo.kc a fina.l order of condemnat1on. II These powers may 
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be exercised by the Commission in connection with the taking or 

damage of the property of publiC utilities~ but not the private prop-

erty of private pcrsl~ns. (Chase Lumber Co. v. RD.11road Comm1ssion" 

212 Cal. 691.) 

Sect10ns 1207 through 1218 sot forth in det~il the procedure to 

be followed in an eminent domain proceeding before the Commission 
under section 1206. Such ~ proceeding may be commenced by the fil-

ing of a petit10n setting forth the purpose of the procccd1ng l the 

use for which tho property is sought to be taken) a descr1ption of 

such property" and the n~C3 and addresses of all owners and claim-

~ts thereof. The pet1tion shall pr~ that the Commission fiX the 
just compensat1on to be paid for the property speCified, des1gnate 

the part1es who shall pay the compensat1on and the owners nnd claim-

ants to whom the compensat1on shall be pald" and make a f1nal order 

of condemnation~ (Sec. 1207.) The rema1ning $ect~ons specify the 

procedure to be followed after the f1ling of such a petition. 

Findlngs and Concluslons. The app11cat10n hcrci~unlike the 

pleading involvod 1n Re D~partment of Public Works (Dec1s1on No. 

50245J Application No. 34844), docs not seck an order author1z1ng 

C1ty to immediately prosecute the widening and rcconstruction~ re-

quir1ng Santa Fc to permit C1ty to enter upon Santa Fels r1ght of 

way for such purposes, and further requ1ring Santa Fc to perform and 

complete the railroad work necessary to permit City to proceed. The 

dism1ssal order in that matter po1nted out that a proceeding for 

cross1ng authoriz~t1on and cost apport1onmcnt~ commenced by the 1'11-

ing of. ~ ~ppl1c~tlon under sections 1202 through ~205, 1s separate 

nnd d1st1nct from an em1nent doma1n proceed1ng, commenced by the 1'11-

1ng of a petit10n under sect10n 1206, and that such separate pro-

ceed1ngs may not be 1nst1tuted by the fi11ng of a s1ngle plead1ng. 
The present applicat10n requests that the project be authorized 
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upon such terms and division of costs as may be provided for in an 

agreement to be entered into between the parties. Many orders 

gr~t1ng authorizations in connecti~n.w1th crossings provide that l 
.,', .r ~pe parties are unable to arrive at an agreement, costs may be 

apport~onCQ oy the Commi~s1on in a supplemental proceeding. 
'. 

It is possible that the parties may arr1ve at an agreement con-

cerning all matters 1nvolved in ·the propoocd project. zr they do 

not agrec~ and C1ty conClUQC3 to ~~st1tute a proceeding in eminent 
domain I 1t mny do so in the appropriate court, or 1t may avail it-
self of the alternative procedure set forth in the Puol~c Ut~l1t1cs 

Code ~ and f'ile <:l peti t10n under sec.t1on 1206. 

The application herein is in substantial compliance with our 
procedural rulcs 1 and is sufficient to commenco a proceeding under 

sections 1202 through 1205 of' the Code. 

IT IS ORDE.RED that the motion to dismiss is hereby denied. The 

application will bo set for hearing. 

Do.tcd l Jk- 2W1f.C;-rf/i ~ California, th1s 21) ~ day of 

c:f --r ' 1954. --....-..: 

comiri1ssioners 


