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O P I NION

Under date oﬁ;August 7, 1851, pursuant to Assembly Concurrent
Resolution No. 97,  adopted by the California Assembly on June 18, |
1951, end“by the Senate on.June 22, l951,\@his Commission issued an
Order of Investigation for the purpose of ascertaining whether a
proposed grade ‘separation at 0live Avenue and the Southern Paoific“
tracks, in the City of Burbank, should be authorized and the costs
thereof'apportioned%among the parties concerned. In accordance with
the request:of the CLlty of Burbank as set out in Resoluxions‘o£~it3
City Council No. 8745, dated August 19, 1952, Exhibit No. 2 herein,
and No. 9125, dated April 14, 1953, Exhibit No. 3, formal hearings
were ‘not held at. that time since the. Dcpartment of Public Works had
not then determined the exact location, in the vicinity of the pro-

osed oeparation, of State Highway Route No. 4, uometimes called the
Golden State Freeway. _ |

On January 15, 1954, the City of Burbank, puréuant to Resolu-
tlon of 1ts City Council No. 9524, dated December 22 1953, Exhibit
No. 4, filed Application No. 35062 requesting ‘chiu Commission o au-
thorize grade separations at two crossings of the Southern ‘Pacific
tracks in Burbank, one at Olive. Avenue (B-&TQ 2) and the second at
Magnoliz Boulevard (3-472 1). It was also requeoted that the Com-’
miosion allocate the costs of these oeparatione ag well as the por-
tions of the work to be done. | vh ”“"‘E

The Commission issued a second Order of Investigetioh,*No. 5521,
on February 2, 1954, to ascertain whether the "public safety, con-

venlence and necessity" require the two proposed grade separations,

and, 1 so, then to apportion the costs thereof ‘

Public hearings were held 2t Burbank _on May 20 1954, and at
Los Angeles on May 19, 21, July 7, 8, September 15, 16 17, October
27, 28, 29, December 15, 16 and 17, 1954, and January 6, 7, Febru-
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ary 14, 16, 17 and 18, 1955, vefore Examiner Grant E. Syphers. Com-
missioner Ray E. Untereiner conducted the hearings during the six
days in January and February, 1955. ' A '

. On the lact-named date, the matter was submitted subject to the
filing of‘briefe by thelparcies. Opening and reply dbriefs now have
been filed and the matter is ready for decision.

The Golden State Freeway is propooed to be constructed through
the Clty of Burbank in a northwc terly-ucutheasterly direction, gen-
erally paralleling.and approximatcly 300 feet from the tracks of the
Southern Pacific Railway in the arca under consideration. There are
four ctreetv concerned herein whicn ¢ross the freeway route and also
the railroad trackc at approximate right angles, namely, Providencia
Awenue, Verdugo Avenue, Olive Avenue and Magnolia ‘Boulevard. Three
of these streets, Olive, Magnolia and Verdugo, will eross the *ree-
way at uepara’ced grades; but the instant propcoal contemplates that
only two ¢of them, Qlive and Magnolia, will cross the railroad tracks
at oeparated grades. It Is planned, becauoe of the physical ‘factors
involved, tc‘close Providencia at ‘the freeway. Accordingly, the
problem we have before us embpaces three issues: (1) 1s thers’ public
necess 1ty for grade separations at Olive and Magnolia, (2) 1f ‘these
oeparatlons are necesocry, hcw hould the costs thereof be appor-
tioned, and (3) uhculd the crossings at Verdugo Avenue and Provi;
dencla Avenue and the rallroad trackc be ¢lozed. Bcfcre resolving
thcse issue¢ we hereinafter sunmarize the principal parts of each
party s presentation. | ' ‘

CLty of Burbank |

~ Testimony presented Yy the City of Burbank included a history
of the proceedings and a description of the territory involved. It
was pointed oﬁt That nelther Qlive Avenue nor Magnolia\Boulevard is

state, federal or county hlghway, although both are maJordcity
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Exhibit No. 6 is 2 copy of thc Freeway Agreement between the

City of Burbank and the Department of Public Works, dated June 16
1953, setting out the conditions under which the freeway is to be
con tructed and the obligations of each of thc partie° thereunder.

v' The eotimated cooto of the two separations were set out in Ex-
hibit No. 1 as $1,486,600 for Olive Avenuve and $1,441,200 for
Magnolda Bouievard, or a total of $2,927,800. These costs are for
the building of'overpasses over the railroad’and the freeway. It
was the opinion‘of the city witness that this was the most‘prectieal
type of construction oince underpasoes would be more difficult and
costly to oonstruct and would present provlems as to flood condi-
tiods as well as police and lighting p:oblems. Exhidit 1 also con-
tains plans and profiles for the proposed structures.' It wasurecom-
mended that so-called integratod structures be constructed, or, in
other word one *tructure should pass over the freeway and the rail-
road at each of the two croesinge.

”eotimony was presented by numerous public witnesses as to the
co1ven1ence .nd necesoity of tho proposed ueparations. Among theoe
public witdesses were doctor operators of ambulance vorv:!.ce a
“epresentative of the Chamber of Commerce, pastors, thc Fire Chief
and the Chief of Polioe. This public witness teotimony tended to
ohow thdtrthe preoent grade eros ings cau°e delayo to traffic and
t?ereby inconvenience the public whe use them. In thc case of such
users ag doctors, police and the fire department, 1t wao contended
that the delays may be of serious import.

Various maps, charts and photographs, showing the nature of the
growth of the City of Burbank and theztraffic conditiods at the two
crossings concerned, were presented. In addition, 1t was pointed

out that there are a large number of defense industries in the area
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and that a considerable amount of traffic goes to and ﬁéomvthem. The
evidence showed that there are approximately 50 train movements, ex-
c¢luding switching movements, dally over the two cros ings.' Some
14,000 vehicles use the Olive Avenue crousing and 16 000 vehicles use
the Magnolia Boulevard c;osging on a typical weekday.

Exhidvit No. 18 is a resolution of the Burbank City Council dated
January 9, 1951, in which 1t 15 stated that Olive Avenue should have
& number one priority in the construction of grade separations and
Magnolia Boulevard numbcr two.. This contenxion was supported by popu-
lation studies of the City showlng 1ts growth and by estimates of
traffic volumes at these two crossings.

Exhibit No. 28 sets out the yearly cost to the pudblic of the
grade crossiﬁgsvat Olive Avenue and Magnolia Boulevd:dbased upon
hourly vehlicle delays. The estimate assumes that delays to a ‘passen-
ger automobile cost $1.80 per hour, delays to a truck $5 00 per hour,
and delays to a buu $14,00 per hour. Translated 1nto yearly fisures,
it was eutimated that these delays could be ausigned a monetary value
of approximately $50, 000 for 1954, and that this amount would increase
to approximately $75,000 by 1975. |

The CLity also ¢ontended that the exis ting grade orossings, be-

cause of the hegvywuge,_p;osonta hazard which can best be elim#nated

vy grade sepapat;ons. _E#h1b1t No.‘llllis a report of the Interstate

Commerce Commisoion_concerning grade crossing acclidents, and was pre-
sentedpforhthe pﬁrpose of‘showing that such.aocidents are a fregquent

occurrence at grade ¢rossings of this type. ,

In summdry, the position of the City is that grade separations
at the two crossings are in the public interest and should be ¢con-
structed. Az to the cost thercof, the City has made no definite com-
‘mitment although Exhibit No. 4, a resolution of the City Couneil
cated December 22, 1953, states that the City of Burbank is willing
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"o assume 1telreaﬂonable proportionate share of the oosts;"
Relative to the ¢rossings at Verdugo and Providencia Avenues,

the City introduced Exhivit No. 25, a reoolution of 1ts City Council

dated July 6, 1954, stating in effect that the Council will agree

to closing any exlsting grade crovsing in the vicinity of Olive and
Magnolia 1f this Comm;ssion s0 orders. '

The Southern Pacific Company

The position of the rallroad as disclosed by_the testimony pre-
senteo\is-two-fold: (1) the grade separations are not economicall&
Justified, and (2) the rallrosd should not be required to pay any
costs over and above the value of the beneflts 1% reoeives; Wit-

ses pointed out that the railroad hao been operating through
Burbank oince 1874. The er ssingo at Olive and Magnolia were not
opened until some time afterward, probably between the years 1888 ard
1912. Inythis connection various documents and maps were presented
showing the history of thc railroad in that area. | | ,

Witne ses for the rallroad stated that there would be no sav-
1ngo to that company in 1ts train operations as a result of grade
separations. In ,upport of this contention 1t was teotified that
the switching operations‘are us ually performod at night time and
completed hefore 6-00 a;m. The main line train operations are not
unduly hampered by the gradc croasingo. Bvidence ond exhibito rela-
tive %o the number of Tralns traveling these two.orossing3~as well
2s the number of cars in these trains were presented. Likewise, ei-
hibite and stat;stics as fo accidents‘which have ocourred'at these

crossings from Januvary 1, 1944, to the time of the hearings were
introduced.

-Other te stimony 1nc1uded trafric studie* at Vérdugo Olive,

Magnolia and Providenoia Avenueo, oetting out the number of motor

vehicles crossing the tracks and the number delayed due to trains.




It was otated that these utudies ohOW delaye caused oy trains to be
clight and in fact not as great as the delays caused by the traffic
signals adJaccnt to the tracks at the 1ntcrsection of Olive and :
Magnolia with Front Street.

As an alternate propcsal the railroad took thc position that
the crossings could be safely operated by the inotallation of fla ke~
ing light signals and automatic gate arms at estimated co ts of
$28,900 at Masnoria and $32 9&5 at Olive. Othcr tcstimony 1nd1cated
that there would be but slight bcnefits derived by the railroad from
grade separations at these twe crossings. Exhibit No. 99 est:.mateo
these benefits to be as follows:

Olive Avenue - Total Annual Benefit gv 580.00
‘ Capitalized at 5% this would amount to 11,600 00

Magnolia Boulevard - Total Annual Benefit % 517 OO
. Capitalized at 5% this would amoun‘ to 10,340. OO

These benefits were alleged to be derived from annual mainte-
nance cavings, accident demagce whdch would probably be evoided, and,

the avoldance of overtime payments to employeec as a result of extra

work caused by accidents. One rallroad wilftness testified'as to‘tne

Federal practice which 1s to 1limit the railroad contribution to
10% of the structure. This practice is applicable where Federal
fund are used and 15 set out in General Administrative,Memorandum '
No. 325, a copy of wnich was received in evidence as Exhibit No. 83.
It wes alleged by the railroad that this Federal practice represento
cystem uoed by an rnformed agency 1n the field of highway con-
ctruction and trererore should be of weight in this proceeding.
Parenthetically, we here point out that the Federal highway program
involves, in many instances, the separation of_gredes‘rhere public;
safety, convenience and necessity would not'warrantreuch cepara—lf
tions and, lawfully, little, if any, ellocetion of costc could be‘
made against a railroad. This 45 not the situation in the instant




proceeding. The Federal nlghway program sceks the bullding of high-
ways without the usual delays incident ﬁo proceedings invoiving grade
égparations which are required to be instituted before regulatory
bodles. This Comuission's Jurdsdiction to allocate costs agalnst a
railroad in a grade ceparation proceeding requireé'af;nding that

public safety, convenience and necessity require -such separation.

(Erie Railroad v. Board of Public Utilities Commissioners, 254'U.S.

394, 410-411, 65 L. ed. 322, 33%; A.T. & S.F. Ry. Co.-v. Public

Utilities Commission, 346 U.S. 346, 353, 355,.98 L.ed. 51, 60, 61. )
Additional testimony relative to the eﬁonoﬁicﬁpositioﬁ of the

railroad was presented. This consisted of statistical data concern-
ing transportation in the United States generally, and data as to
freight revenues, operating income, freight cars and trains used.

An ecbnomic study relative to‘the allocation of ¢osts of the proposéd
grade‘sgparations was3 introduced. This study discﬁsses the econQﬁ;c
conditiéﬁs Involved generally, and specifically analyzes the condi-
tions Iin Burbank. It advecates that the ¢costs be allécated’on the
bagis of relative benefits and gives no consideration to the so-called
barrier or obstruction theory. This study Lfurther points out that

it 1s a dublous practice to assign monctary value to intangihle behe-
fi1ts, and that therefore the allocation of costs should be based
primaxily on direct financial benefits to the railroad.

Staff of the Public Utilities Commission

An engineer of the Public Utilities Commission staff presented
testinmony as to the ecénomic Justification for the two separations.
He explained ExhibitiNo. 1 which~pr1marily consists of a tabulation
on an annual basis of the estimated monetary costs attributable to
the existing grade crossings. The elements considered are vehicle

delays, the maintenance of existing crossing protection, damages %o

vehicles and railroad property and economic losses attributable to
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Aﬂjﬂf*@* and death At Olive Avenue the ootimato is $26 297 per
year and for Magnolia Boulevard 1t 13 $24,008 per year, or a total
of $50 305. Capitalized at five per ccnt this would amount o
$1.,010, 000. However, this witneo,,'on crovs-examdnation, conceded
that part of the*e coets are chargeable to the community, particu-
larly such elements as vehicle delays and some portion o damage to
vehicles as we’l as the economic losses from injuriee and deaths. No
specific allocation of these items, as to which are chargeable to
the railroad and which %o the community, was providcd.

The witness al 50 preﬂentcd Exnibit No. 112, which 1s a supple-
mental report concerning the ¢rossings at Verdugo (3-&?2.4) and
Providencia Avenues (B-&72 5) This report sets out&tﬁat‘since the
proposed separation' at Olive and Magnoldia will COot approximately
$2,900,000, they chould be utilizod to the fullest possible extent.
Accordingly, the witno 53 recommended that nearby grade crossinga‘
such as Verdugo and Providcncia be closed.

EngineeringgStudy Committee

An cngineering utudy commlttee made up of repreoentativeu of
the C*ty of Burbanx, the County of Los Angeleo, the Los Angeles
County Grade Croc seng Committee, and the Department of Public Works
presented reoommendation* which are set out in Exhibit Ne. 1. These
recommeodationc are (1) Olive Avenue and Magnolila Boulcvard are im-
portant traffic arterles, (2) the freeway route, which will parallel
the rallroad tracks in this area, alffects the proposed grade separa-
‘tions both as to location and cost, (3) the existing rallroad tracks
when oceupled by trains divide the c1ty of Burbank into two parts.
This is important since Burbanx iz an activc defense and production
center and cons iderable traffic must ¢crose the railroad tracks.

Los Angeles Cownty Grdde Crosoing Committce

The Los Anseleo County Grade Crocsing Committee, through 1ts

.




secretary, presented Exhiblit No. 16; which 1s the Committee's priori-
ty rating as to grade separations in Los Angeles County. It should be
noted that the crocsings 2t Olive and Magnolia are numbers 9 and 10

" on this priority 1ist.

Brotherhood of Locomotive Engineers

'A represertatIVe of the Brotherhood of Locomotive Engineers ad-
vocated that the Railroad should be required to participate Iin the
costs of the ‘propozed gradc oeparations on the basis of benefits re-
celved, but 1n no case ,hould thiu exceed ten per cent.

COLntY of 1os Angeleer

The County of Los Angeleo appeared opecially, taking the posi-
tion tnat 1t was not oquect to the Juri diction of ‘the Public Utili-
ties Commiss 1on 1a thio proceeding cince no county highway 1s 1n-
volved and since the crossingo concerned are cntirely within thc city
limits of the Caty of Burbank Thc County rcpresentative ‘stated: that
on -March 18 195&, the Board of Supervisor° of Los Angeles Cownty:
adopted a resolution agreelng to participate in the cost of the ‘sepa- -
rations at Olive -and Magnolia in an amount not to exceed $300,000. . .
This amount will be paid $100,000. per year for 3 years comnencing
with thie 1956-57 budget | | o - ,

Ve are not. prepared to agree that thiﬂ Commizsion would not have
authority to allocate again st the County of Log’ Angeleo a portion of
the costs\involved 1n the e grade aeparations. Certainly, the County
of - Los Angeleo is affected by these separations not only bccause of
the Tact tha* theoe grade separationo are within the territorial
limits of sald Cownty but becauoe of the location of the Los Angeles
County Flood Control Distriet which 1s to be overpassed as a part of
the grade separaftion program involved herein. The County benefits
by this District and 1s intimately related to 1t. However, in all
the cireumstances, we are of the opinion that the amount of $300,000




which said County wlll contribute to the costs of these separations
constitutes a falr and reasonable assessment against it. Therefore,
there 15 no occasion or necessity for determining the Jurisdictional

point presented by the County's contention.

State Department of Publie Works

| vfﬁé State Depértment.of Public Works likewlse appeared specially
since the crossings involved are not within thé state highway system.
Its appearance was for the purpose of offering evidence to assist
the CQmmission. An Engineer of this Department tes tifled that, 1r
integrated utructurcﬂ (those crossing both the frecway and the rafil-
road tracks) are not cons tructed, the freeway may not be bullt at
grade but may be constructed in 2 trench undep the exlsting stréets.
Exhibits Nos. 20, 21 and 90 are resolutions of the California High-
way Commission adopting the route of the freeway in thIS'area.ﬁ The
latest of these resolutions sets out that the construction of this
freeway.is not conditlonal upon the approval of Federal Access Funds
for construction,‘ In othér words, the pocition of this Department.
1s that the freeway will be constructed regardless of the availa-
b1llty of Federal funds.

Exhibits Nos. 22, 23 and 91 are resolutions of the California
Highway, Commission establishing a freeway, and Exbibits Nos. 24, 33
and. 3& are maps showing the proposed cons Truction.

The position of this Department is contained in two statements
of position filed during the proceedingu and 1s summarized as fol-
lows: The Department 1s not cencerned with the merits of the appli-
cation for the allocation of costs and accordingly nelther supports
nor opposes this application. However, 1t 13 particularly interested
in an early deto rmination of the iss sues in the proceedings, cince
this will facilitate the completion of the final plans for the con-

struction of the freeway in the area concerned. In the event this




Commission ordero the separetion of grados at the crossings of Olive
and Magnollia with the railroad tracku, the Department of Public Works
takes the poeition that the de 1rable type of etructurc would be an
integrated one at each of the crossing It such etructuree are con-
etructed, the Department egrces to pay the cons truotion costs of _'
those portions of the separation structures located between the outer
edges of tne.State Freeway rignt of way as it ie finally'established.

s shall include those portions of the structures over the outer N
h*ghwaya or frontage roads which are to be constructed adjacent to
the main thoroughfareo of the freeway proper. The Department second-
ly agrees to maintain those portionu of the separation structurco be-'
low the deck ourfaees thereof and between the outer edgea of the main .
thoroughfares of the freeway. Tni° offer 1s made subjJect to certain
conditiono as set out in the Statement of Position and Final State-
ment of Pos 1tion filed by this Department.

| For the purpose of the decision which we will render, hereln, we
have assumed that the freeway will not be cons structed and would not
have been cons tructed 1n a "olot" and that said frceway will ve. con-
structed at grade. Tho physical factual and legal conoequcnceﬂ wnich
will flow rom such aseumption, we hereby adopt for the purpose of our
deci lon herein. Therefore, the contention of the rallroad that it
was denied due process by no* being permitted to ohOW that 1t would
be _mpousible or infeauible to construct the proposed freeway in a
"3lot" becomeS-immaterial end moot. |

Necevsity for the Separations at Olive and Magnolia

After consideration of all of the evidence preucnted herein and
the briefs and statements which have been filed, we hereby find that
public safety, c¢onvenience and neces sity require the conatruction of
grade separations a2t the intersections of the tracks of the Southern

Pacific Company and Olive Avenue and Magnolia Boulevard.

12.




.

While these. two crossings arc lesc than a quarter of a mile
apart, . the pecullar facts in-this case justify a grade. separation
at eachwerossing. The Golden~3tate-Freeway will general;y_paralle;T
the rallroad tracks in the area concerned, and will necessifate
separations between Olive Avenue and Magnolia Boulevard and the
freeway, within about 300 feet of the railroéd tr;gks. Because of
thié situation the two grade separatiénsvat the railroad tracks'will
be parts of Integrated structures which also ¢ross the freeway.

The evidence 1h this case clearly demonstrates that the areé
Involved is one of rapid growth and heavy traffic. The present use
of the grade crossings in the 1ight of the facts hereini Involving
public safety, convenlence and necéssity, as we have found that it
does, 1s of a zufficlent amount to Justify the proposed ceparations,
and the evidence In this record indicates that such'construction
will eliminate delays to traffic, inconvenience tolbotp the ra;lroaq
and the highway users, and the possibllity of collizion between
tralns and motor vehicleszs and pedestrian; on the pub;;c highways:x[
Closing of the Crossinge at Verdugo and Providencia

We further £ind that public safety; convenlence and necessity
require that ;he exlsting grade crossings at Verduge Avenue and
Providencia A?énue should be closed. The construction of the two
separations at Olive Avenue and Magnolia Boulevard,‘according to
the record, will afford adequate means of ¢rossing the tracks, énd
in the Interest of salety the other two grade c¢rossings should be
eliminated. This wlll provide the rallroad with more than 7,000
feet of unobstructed track between Burbank Boulevard and Alameda
Avenuve. Likewlse, the grade separations will provide the highway
users with two wnobstructed crossings over the r@ilrbad,traqu.
Allocation of Costs

In hpproaching the resolution of the Iissues 1nv01Vinguthe allo-
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- cation of costs presented by this record, we must ever keep in mind
that a public utility, such as a railroad corporation, is organized
for public purposes and performs a function of the state. (Smyth v.
Ames, 169 U.S. 466, 544, 42 L. ed. 819, 848; New York and N.E. R. Co.
v. Towm of Bristol, 151 U.S. 556, 571, 38 L. ed. 269, 274.) It ex-

ercises an extraordinary privilege and occuples a privileged pqsi-

tton. (United Puel Gas Co. v. Rallroad Commission, 278 U.S. 300,

309, 73 L. ed. 390, 396.) The authority to charge rates, to exer-
cise the power of eminent domaln and other powers 1s given by the

state, primarily, for the public benefit. (Smyth v. Ames, supra,

p. 544 U.S. Report.) Therefore, 1t is ¢lear that the duty and obll-

gation of a raillroad towards the public iz much greater than that of

the ordinary private ¢corporation.

In the allocation of costs of these structures, we have in mind
the position of the Department of Public Works to the effect that
1t will pay the construction costs of those portions of the separa-
tion structures located between the outer edges of the State Freeway
righ; of way and also those portions of the structures over the ac~
tual highways or frontagé roads which are to be constructed adjacent
o the main thoroughfares of the freeway proper. The estimated costs
of the two structures are approximately $2,927,800, and the esti-
mated cost of the work which the State Department of Public Works,
Division of Highways, has offered to perform 1s approximately
$l,585,37l.‘ We 2lso have in mind the offer of the‘Count& of Loz
Angeles to pay $300,000; but the relilief afforded by this contridu-
tion should lighteh the burden on the ¢ity taxpayers, ndt-the rall-
road. This leaves an estimated amount of $1,342,420 to be aliocated
among the rallroad, the City of Burbank and the County of Los

Angeles.

As we have previously said, "The authority of this Com-
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mlusion to allocate costs stems primarily from Section 1202 of the
Publlc Utllltleo Code and 1s an exercise of the police power on the
part of the State of Cali*ornia through thc medium of its Agency
the Publlc Ut1lities Commleslon.“ (Re Los Peliz' Road, Decision

No. 47420, dated June 30, 1952 1n Application No. 32385, Case
No. 5327, 51 Cal. P.U.C. 788, 795.) In the exercise of this police
power "there 15 the proper limitation that zuch allocation of ¢o3ts

st be falr and reasonable.” (The Atchison, Topeka -and' Santa Fe

Railway Company v. Public Utilitiés Commiss 1on'or the ‘State of Call- "
fornia, 3&6 U.S. 346, 352, 98 L ed. 51, 60. )
The prlnclpal posltion of the ratlroad in these proceedlng~ is

that the costs hould be allccated on the basis of benefits. Thlu
Comml slon iz not bound “o follow the so-called "benefits" theory
as a singlc test of allocatlng costa. COmmentlﬁg”upon this problem,
in its opinion afflrming a Judgment of the Supreme Court of Cali-
fornia which had upheld a decluion of tids Commis slon in allocating
costs of a proposcd grade ueparation structure, the Supr eme Court of
the United States otated: "It was not an arbitrary exercise of power
vy the cdémlssién to réfuve1t$ allocate costs on the basis of bene-
flts aloné. The rallroad tracks are in the streets not as a matter
of right, but by permis sion from the State or 1ts subdlvlwlonu. The
preuencc of these tracks in the utreetu creates the burden of con-
°tructing grade geparatlona in the interest of publlc varety and
convenlence. Having. brought about the problem, the railroadu are in
no poszition to complain because their share in the cost of alleviat-
1n5 it 1s not based solely on the speclal benefits aceruing to them
from the improvements."” (A.7. & $.F. Ry. Co. v. Public Utilities
Cormission, supra, 352-353 of U.S. Report.) |

According to the testimony presented by the Southern Pacific
Rellway Company, the calculadble benefits would amount to $21,940.00
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(Exhibit'Nb. 99) and would result from a reduction in' grade croscing
maintenance costs as well as accident damages and costs paid by the
rai;road. However, it shbuid be pointed out that these'.calculations
were for the crossings at Olive Avenue and Magnolla Bowlevard only.
If consideration is given to the crossings at Verdugo-Avenue and
Providencia Avenue which are to-be closed, the railroadﬂs'estimate
of calculable benefits might well be doubled.” Furthermore, the
alternate proposal-of\the railroad was<that‘crossin33'could.be safe-
1y operated by the installation of flashing light signals and éuto-
matic gate .arms at estimated costs of $28,900.00 at Magnolia Bouie-
vard and $32,945.00 2t Olive Avemue. If similar protection were
placed at Olive.Avenue and Providencila Avenue, these éosts-might
weii be doubled. -

In addition to the calculable benefits, there are advantageS“to
the railroad which were not specifically calculated In dollars and
cents - such as the more than 7,000 fect of wnobstructed track*that'
will be made avallable to 1t, the elimination of delays and the ever-
present hazard of loss occasioned by accldents. It 1s the Judgmenti

of this Commission, and we find, that the railroad should be charged: -

for these advantages.

" A third element in the situation arises from ‘the fact that the'.
rallroad tracks present an obstruction to the traffic on the streets.
The rallroad 13 reasonably chargeable with some part of the cost of
eliminating this obstruction. ' |

A consideration of ‘these three factors -~ (1) the’calculable
venefits, - (2) the advantages which cannot be calculated in dollars
and cents, (3) the fact that the railroad presents an obstruction
or barrier, and (4) the continuing obligation of the railroad‘fd
vear a falr and reasonable share of the cost incident to the separa-

tion of grades in the interest of publlic safety, convenlence and
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necessity, along with all other factors in the case - present a firm
legal basls upon which this Commission may exercise 1ts Judgment in
the allocatlion of costs to the rallroad.

On the other hand, the grade separations will be of great value
to the highway users. They, likewise, will avoid the delays and
‘dangers of grade crossings. Since the highways concerned are ¢ity
streets, the advantages derived accrue to the City of Burbank, and
since the growth of the City 4s raplid and, cérrespondingly, the use

of these highways is inereasing, such advantages are of no little

consequence.

Aécordingly, in allocating costs in this matter, we glive con-
sideration to all of the factors involved, including, but not limited
to, the Justification and necessity for the structures, the benefits

and advantages accrulng to each of the partiez, the obligation of

each of the partiles and the factors of safety, public cpnvenience

and necesslity.

In the final analysls, this Commission must rely upon 1ts in-
formed Judgment and knowledge in arriving at the exact amounts to be
assessed against the parties affected by these grade separations.
In fact, the law authorizes and expects us to do exactly that. In
expounding the function and duty of an administrative agency, the
Suprgme Court of the United States, speaking through Mr. Justice
Holmes, stated the rule as follows:

"But the detion does not appear to have
been arbltrary except in the sense in which
many honest and sensible Judgments are so.
They express an intultion of experience which
outruns analysis and sums up many unnamed
and tangled Impressions, - impressions which
may lle beneath consciousness without losing

thelr worth. The board was created for the
purpose of using its Judgment and its knowl-

edge." (C.B. & Q. Ry. Co. v. Babecoek, 204
U.S. 585, 558, 5L L. ed. 636, 640.)

Accordingly, we shall exercise our Judgment and knowledge in light of
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the record herein.

In the Los Feliz Road decision, supra, this Commission allo-

cated the costs of a separation of grades between Los Feliz Road and
the tracks of the Southern Pacific Company on the basis of £ifty per
cent (50%) to the railroad and the balancelto the county and cities
concermed. This appealed to us és a2 reasonable allocatibn under the
circumstances of that case. A single structure was involved, at an
eétimated cost of $1,493,200. It was required in order to eliminafe
2 very serious barrier <o ﬁraffic on a street used extensively for
intercity througlh traffic as well as for local traffic.
There are'appareht similarities between the situation in the

Los Feliz Road c¢ase and the situation here'preSenxed. We entertain

no doubt that the law applicable 1n that case 12 applicable here.

However, the situations are not ldentical. In the present proceed-
ing we have under consideration two grade separation structures, each.
more than a quarter of a mile long, within a few hundred yards of
each other. It 4s not the railroad alone that necessitates and Justi-
fles them. They will carry the twb clty streets not’only over the
railroad but also over the Freeway and two frontage streets on eiﬁher‘
side of 1t, to the east of the rallroad, and over the flood céntrbl
¢hannel to the west of the rallroad. These are facts which must be
conzidered along with other differences, which are prezent in the
Instant proceeding and were absent in the Los Feliz casé. The evi-
dence shows that the City of Burbank haz seen £it to adopt for 1ts
purpose the program of the State Department of Public Works in the
cohstruction of the freeway in question. The faéts and circumstanées
of this case will not permit this Commission.to'iénore that fact.
Clearly, the City of Burbarnk will receive benefits from its adoption
of the program of the State Department of Public Works. If the City
of Burbank cees £it to adopt the program of the State Déﬁhrtment of
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Public Works and integrate these two grade scparations with the free-
way, 1t 1s not for this Commisaion to say that it should not. Never-
theless, the Commission must‘keep this fact in mind and give weight

to 1t in aésessing_costs agalnst the rallroad. In such circumstances,

the CLty of Burbank should be required to vear the burden, 1t having

.adopted The program which occasioned such costs.

To be sure that the railroad 1s not belng called updn to be&f an
wfalr or unjust share of the ¢osts of these grade sepa:ations we will
allocate and aszsess against 1t the sum of $350,000. The balance re-.
maining ($992,429) wlll be allocated and assessed $692;h29'aga1nst
the City of Burbank with $300,000 being borne by the County of Los
Angeles as a voluntary contribution. We hereby find such allocations
and assessments to be Just, fair and reasonable based up¢n‘the‘evi-

dence and the speclal circumstances of this proceeding.

Application as above entitled having been filed, orders insti-
tuting investigation as above entitled having been issued, ﬁublic
hearings having beern held thereon and the Commissien being fully ad~
vised in the premises,

IT IS ORDERED that the City of Burbank be, and 4t hereby 45, au-
thorized to separate the grades of Olive Avenue and Magnolia Boule-
vard and the tracks of the Southern Pacific Company in the manner
and at the locations @ore particularly deseribed in the foregping
opinion, and substantially-in accordance with the plans introduced

in this proceeding, subject to the following conditions:

i. Of the remaining costs of the proposed
structures, over and above the contrie-
butions of the State Highway Departnent,
which remaining costs are estimated to
be approximately $1,342,429, the sum of
$350,000 shall be borme by the Southern
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Pacific Company and the sum of $692,429
shall be borne by the City of Burbank
with the County of Los Angeles contridut-
ing the sum of $300,000.

Upon completion of the construction of
the s52id grade separations the cost of
maintenance thereol shall be borne by

the Clity of Burbank and the State De-

partment of Public Works.

Prior to the commencement of construction,
there shall be filed with this Commission
for approval a set of plans and specifi-
cations for the proposed alterations of
the grade separation ¢rossings, which
plans cshall have been approved by the
State Department of Public Works, the
City of Burbank, and the Southern Pacific
Company. In the event the parties refuse
to approve such plans, this Comission

may issue supplementary orders in this
matter. .

Prior to the beginning of actual construc-
tion of the separations herein authorized,
the City of Burbank shall file with this
Commission a certified copy of an appro-
priate ordinance or resolution, duly and
regularly passed, instituting all neces-
sary steps to legally abandon and effec-
tlvely close the crossings at grade at
Providencia Avenue and Verdugo Avenue,
ldentiflied as Crossings Nos. B-472.5 and
B-U4T2.4, respectively. Upon completion
of the separations herein authorized and
upon thelr being opened to public use and
travel, sald Crossings Nos. B-472.5 and
B-A?E;ﬁ shall be legally abandoned and ef-
feetively clozed to public use and travel.

The grade separation structures shall be
constructed with clearances conforming to
the mrovisions of General Order No. 26D
of thds Commission.

The separations are to be Ldentified as
Olive Avenue, Crossing No. B-472.2-A, and
Magnolia Boulevard, Crossing No. B-472.1-A.

The authorization herein granted shall ex-
Pire 1f not exercised within one year after
the date hereof unless further time is




granted by subsequent oxrder.

Viithin thirty days after completion of the
proposed structures the Southern Pacific

Company and the City of Burbank each shall
notify this Commission in writing of that

fact and of compliance with the conditions
herein.

The effective date of this order shall be twenty days after the
date hereof. “

Dated at " San Franelsco , California, this 42 Z

day of /422<;<?2994£Z:7
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